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Rules and Regulations 


This section of the FEDERAL REGISTER 
contains regulatory documents having 
general applicability and legal effect, most 
of which are keyed to and codified in 
the Code of Federal Regulations, which is 
published under 50 titles pursuant to 44 
U.S.C. 1510. 

The Code of Federal Regulations is sold 
by the Superintendent of Documents. 
Prices of new books are fisted in the 
first FEDERAL REGISTER issue of each 
week, 


DEPARTMENT OF AGRICULTURE 
Agricultural Marketing Service 

7 CFR Part 1139 

[Docket Nos. AO-309-A31; DA-90-036] 


Milk in the Great Basin Marketing Area; 
Order Suspending Certain Provisions 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Suspension of rule. 


SUMMARY: This action suspends for the 
period of December 1990 through August 
1991 provisions of the Great Basin order 
limiting the amount of milk that a 
producer-handler may purchase from 
pool plants or other order plants without 
losing its unregulated status. The 
suspension was requested by a 
producer-handler at a public hearing 
held at Salt Lake City, Utah, on August 
27-28, 1990. The hearing notice raised 
the question of whether such suspension 
should be considered pending 
amendatory action based on the hearing 
proceeding. The same provisions were 
previously suspended for the period of 
December 1989 through August 1990. 
The suspension is needed to provide for 
the efficient handling of milk while the 
formal rulemaking proceeding is under 
consideration. 

An evaluation of the information 
presented at the hearing and in briefs 
leads to the conclusion that this 
suspension action is needed to relieve 
an unwarranted burden on producer- 
handlers in the market. 

EFFECTIVE DATE: December 1, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Robert F. Groene, Marketing Specialist, 
USDA/AMS/Dairy Division, Order 
Formulation Branch, room 2968, South 
Building, P.O. Box 96456, Washington, 
DC 20090-6456, (202) 447-2089. 
SUPPLEMENTARY INFORMATION: Prior 
document in this proceeding: 

Notice of hearing: Issued August 14, 


1990; published August 20, 1990 (55 FR 
33915). 

The Regulatory Flexibility Act (5 
U.S.C. 601-612) requires-the Agency to 
examine the impact of a proposed rule 
on small entities. Pursuant to 5 U.S.C. 
605(b), the Administrator of the 
Agricultural Marketing Service has 
certified that this action will not have a 
significant economic impact on a 
substantial number of small entities. 
This action lessens the regulatory 
impact of the order on certain producer- 
handlers and tends to encourage more 
orderly marketing of milk in the Great 
Basin marketing area. 

This final rule has been reviewed by 
the Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
“non-major” rule. 

This order of suspension is issued 
pursuant to the provisions of the 
Agricultural Marketing Agreement Aci 
of 1937, as amended (7 U.S.C. 601-674), 
and of the order regulating the handling 
of milk in the Great Basin marketing 
area. This suspension is based upon the 
record of a public hearing held August 
27-28, 1990, at Salt Lake City, Utah. The 
notice of hearing stated that the need for 
continuing the suspension of the limits 
on the amount of milk that a producer- 
handler may purchase from pool plants 
and other order plants would be 
considered at the hearing. Such 
suspension was in effect from December 
1989 through August 1990. 

After consideration of all relevant 
evidence, including evidence presented 
at the hearing, it is hereby found and 
determined that for the months of 
December 1990 through August 1991 the 
following provisions of the order do not 
tend to effectuate the declared policy of 
the Act: 

In § 1139.10(b)(1)(ii), the words “in an 
amount that is not in excess of the larger 
of 5,000 pounds or 5 percent of such 
person's Class I disposition during the 
month.” 


Statement of Consideration 


This action makes inoperative for the 
months of December 1990 through- 
August 1991, or until the amendatory 
formal rulemaking proceeding is 
concluded, whichever is earlier, the 
provisions of the Great Basin milk order 
that limit the amount of milk that a 
producer-handler may purchase from 
pool plants and other order plants. 
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Under the current provisions, the 
amount of milk that a producer-handler 
may buy monthly from pool plants or 
from other order plants to supplement 
its own production is limited to 5,000 
pounds or 5 percent of its Class I sales, 
whichever is greater. 

The suspension was requested for the 
period of December 1990 through August 
1991 by Brown Dairy, Inc., a producer- 
handler located in Coalville, Utah, 


‘pending completion of action on several 


proposed amendments to the Great 
Basin order that were considered at the 
hearing. This provision was previously 
suspended for the months of December 
1989 through August 1990. 

At the hearing Brown Dairy, Inc., 
supported its proposed amendment to 
relax the limits on producer-handler 
purchases from pool plants which is 
now under consideration. Proponent 
contends that the order's limit on 
purchases from regulated sources does 
not provide producer-handlers with 
sufficient flexibility in making seasonal 
sales to nearby winter ski resorts and 
summer camps. Brown Dairy also 
contends that a suspension of the limit 
on supplemental purchases during the 
higher production months of the year 
would not provide producer-handlers 
any competitive advantage because they 
would be required to pay the order’s 
Class I price for such milk. Furthermore, 
producers under the Great Basin order 
would continue to receive the benefits of 
such Class I sales since such 
supplemental purchases would be from 
pool plants. 

At the hearing and in comments filed 
after the hearing, Western Dairymen 
Cooperative, Inc. (WDCI) stated that the 
cooperative association was opposed to 
the suspension. WDCI stated that the 
current provision adequately allows a 
producer-handler to compensate for the 
seasonal nature of milk production by 
purchasing limited quantities of 
supplemental milk from pool plants or 
other order plants and still maintain its 
exemption from pooling. 

WDCI indicated that producer-handlers 
can market their own milk without 
sharing their Class I utilization with 
other producers. WDCI contended that 
producer-handlers have a competitive 
advantage over fully regulated 
distributing plants because they are not 
required to account to the producer- 
settlement fund at the Class I price for 
all their milk disposed in fluid form. 
WDCI stated that if a producer-handler, 
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as in Brown's case, desires to expand its 
business beyond the capacity of its own 
production by bidding on contracts such 
as summer camps, that they should 
come under the same regulations as any 
other handler. 

Ideal Dairy, another producer-handler 
located in Richfield, Utah, testified 
briefly in support of Brown Dairy's 
proposal that would permit producer- 
handlers to purchase larger quantities of 
fluid milk than under the present 
regulations during nine months of the 
year. 

The basis for producer-handler 
exemption from full regulation is that 
producer-handlers are usually small- 
volume operations that tend to be self- 
sufficient in maintaining the burden of 
their own reserve milk supplies. The 
order's limit on supplemental purchases 
is intended to prevent producer-handlers 
from shifting the burden of maintaining 
a reserve milk supply to pool producers, 
particularly the seasonal reserves that 
result from the seasonal variation in 
milk production. Otherwise, a producer- 
handler could shift this burden to pool 
producers by maintaining sales accounts 
equal to its production in peak- 
production months and then buying 
supplemental milk from pool sources 
during the low-production months 
(September through November). 

By keeping the supplemental purchase 
limit in effect for the seasonally low- 
production months of September 
through November, the pool producers 
would tend to be protected from 
carrying the seasonal reserve supply 
burden of producer-handlers. In 
addition, it the limit were applied only 
during such months, it would provide an 
incentive for producer-handlers to 
change their breeding program to effect 
peak production during the market's 
low-production months and obtain 
supplemental supplies during the period 
of higher production in the market. This 
would tend to lessen the burden of wide 
seasonal swing in the volume of total 
reserve supplies in the market and 
thereby contribute to marketing 
efficiencies. In addition, it would tend to 
discourage excess surplus production by 
producer-handlers. Also, it would 
facilitate potential marketing efficiency 
that may be gained by enabling 
producer-handlers to service nearby ski 
resort and summer camp accounts. 

It therefore is concluded that the limit 
should be suspended for the months of 
December 1990 through August 1991, or 
until such time as the amendatory 
rulemaking noticed at 55 FR 33915-33918 
(August 20, 1990) is completed if that 
date is earlier. 

It is hereby found and determined that 
30 days’ notice of the effective date 


hereof is impractical, unnecessary, and 
contrary to the public interest in that: 

(a) The suspension is necessary to 
reflect current marketing conditions and 
to assure orderly marketing conditions 
in the marketing area in that 


unnecessary production of surplus milk ~ 


by producer-handlers is being 
encouraged by the limit on purchases of 
pool milk by producer-handlers and the 
limit is unduly disrupting the marketing 
of milk to seasonal recreational sales 
accounts in the marketing area; 

(b) The suspension does not require of 
persons affected substantial or 
extensive preparations prior to the 
effective date; and : 

(c) The marketing problems that 
provide the basis for the suspension 
were fully reviewed at a public hearing 
and all interested parties had the 
opportunity of being heard on this 
matter. 

Therefore, good cause exists for 
making this order effective December 1, 
1990. 


List of Subjects in 7 CFR Part 1139 
Milk marketing orders. 


It is therefore ordered, That the 
aforesaid provisions of § 1139.10 of the 
Great Basin order are hereby suspended 
for the months of December 1990 
through August 1991, or until such time 
as the amendatory rulemaking noticed 
at 55 FR 33915-33918 (August 20, 1990) is 
completed, if that date is earlier. 


PART 1139—MiLK IN THE GREAT 
BASIN MARKETING AREA 


1. The authority citation for 7 CFR 
part 1139 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


§ 1139.10 [Temporarily suspended in part] 
2. In § 1139.10(b)(1)(ii), the words “in 
an amount that is not in excess of the 
larger of 5,000 pounds or 5 percent of 
such person's Class I disposition during 
the month” are suspended for the 
months of December 1990 through 
August 1991. 
Signed at Washington DC, on December 17, 
1990. 
John E. Frydenlund, 
Deputy Assistant Secretary, Marketing and 
Inspection Services. 
[FR Doc. 90-30164 Filed 12-24-90; 8:45 am] 
BILLING CODE 3410-02-M 


FEDERAL RESERVE SYSTEM 
12 CFR Parts 208 and 250 
[Docket No. R-0696] 


Regulation H—Payment of Dividends 
by State Bank Members of the Federal 
Reserve System; Miscellaneous 
interpretations 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Final rule. 


sumMaARY: The Board of Governors of 
the Federal Reserve System is adding a 
new section to its Regulation H, 
Membership in the Federal Reserve 
Sysiem, that will clarify the 
circumstances under which state 
member banks may pay dividends and 
will bring calculation of dividend 
payment capacity more closely into line 
with current regulatory reporting 
standards and generally accepted 
accounting principles (GAAP). The rule 
defines the terms used in two statutory 
provisions that impose capital and 
current earnings restrictions on the 
payment of dividends by national 
banks. These provisions, 12 U.S.C. 56 
and 60, are made applicable to state 
member banks by section 9 of the 
Federal Reserve Act. 


DATES: Section 208.19{a) of this 
regulation will be effective January 25, 
1991. Section 208.19(b) will be effective 
December 20, 1990, although a state 
member bank may choose to apply the 
paragraph retroactively (see transition 
provisions in § 208.19(b)(5)). 

FOR FURTHER INFORMATION CONTACT: 
Oliver Ireland, Associate General 
Counsel (202/452-3625), or Lawranne 
Stewart, Attorney (202/452-3513), Legal 
Division; or Rhoger Pugh, Manager, 
Policy Development (202/728-5883), or 
Charles Holm, Senior Accountant (202/ 
452-3502), Division of Banking 
Supervision and Regulation, Board of 
Governors of the Federal Reserve 
System, Washington, DC 20551. For the 
hearing impaired only, 
Telecommunications Device for the Deaf 
(“TDD”), Dorothea Thompson (202/452- 
3544). 

SUPPLEMENTARY INFORMATION: On June 
13, 1990, the Board published for 
comment a notice of proposed 
rulemaking concerning the payment of 
dividends by state member banks. 55 FR 
23941. The proposed rule, which would 
add a new section to the Board's 
Regulation H, interprets and clarifies 
two statutory provisions that restrict the 
payment of dividends by state member 
banks. These statutory provisions, 12 
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U.S.C. 56 and 60, are designed to protect 
and stabilize the capital support of a 
bank's operations. The purpose of the 
rule is to interpret these provisions to 
provide definitive guidelines for state 
member banks to use in calculating their 
dividend payment capacity and to 
clarify the circumstances under which 
state member banks are required to 
obtain the approval of the Board to pay 
dividends. The rule will also bring the 
calculation of dividend paying capacity 
more closely in line with current 
regulatory reporting standards and 
generally accepted accounting principles 
(“GAAP").! 

While 12 U.S.C. 56 and 60 both place 
limitations on the ability of a bank to 
pay cash dividends, the two sections 
serve different purposes. Before a state 
member bank can declare a dividend, it 
must establish that the payment of the 
dividend will not impair its capital 
under 12 U.S.C. 56, and that the dividend 
can be paid out of recent earnings under 
12 12 U.S.C. 60.2 If the dividend payment 
does not meet the requirements of these 
sections, the state member bank must 
obtain the approval of the Board before 
paying the dividend. Both sections 56 
and 60 were adopted as part of the 
National Bank Act. The coverage of 
these provisions extends to state 
member banks under section 9 of the 
Federal Reserve Act, which provides 
that all state member banks are required 
“to conform to those provisions of law 
imposed on national banks * * * which 
relate to the withdrawal of capital or 
impairment of their capital stock, and to 
conform with the provisions of sections 
56 and 60(b) of this title with respect to 
the payment of dividends.” * 

Under 12 U.S.C. 56, banks may not 
pay a dividend in excess of undivided 
profits then on hand or reduce capital by 
paying a dividend. Historically, banks 
have added the bank’s Allowance for 
Loan and Lease Loss {“‘ALLL”) back to 
and deducted bad debts from reported 
undivided profits to determine the 
undivided profits then on hand. Under 
the proposed rule, the ALLL would no 
longer be added back to reported 
undivided profits and only bad debts in 
excess of the ALLL (if any) would be 
subtracted from reported undivided 
profits. The proposed rule also provided 
guidance to banks as to when assets 
must be considered bad debts for the 
purposes of the dividend payment 
restrictions. Finally, the proposed rule 


1 The OCC has adopted a similar rule for national 
banks. 55 FR 51269 (Dec. 13, 1990). 

? Sections 5204 and 5199 of the Revised Statutes, 
respectively. 

3 Section 9, paragraph 6 of the Federal Reserve 
Act (12 11.8.C. 324}. 


provided that earned surplus could be 
transferred te undivided profits for the 
purpose of dividend payment, providing 
that the transfer had been approved by 
the bank’s board of directors and by the 
Board. 

12 U.S.C. 60 provides that dividends 
may not be paid in excess of the current 
year’s net profits combined with the 
retained net profits of the prior two 
years, unless the approval of the Board 
is obtained. The proposed rule provided 
that net profits will be equal to the net 
income figure reported in the bank's 
Report of Condition and Income. For the 
purpose of calculating net profits or 
retained net profits, therefore, 
provisions for loan and lease losses 
(“PLLL”) would not be added back to 
reported net income, and loans charged 
off during the year would not be 
deducted from reported net income.* 

Previously, banks had added their 
PLLL back to reported net income and 
deducted loan charge offs from reported 
net income. Net profits are defined 
under section 60 as the remainder of 
earnings plus recoveries on loans after 
the deduction of current operating 
expenses, actual losses, accrued 
preferred dividends, and taxes. Under 
GAAP and regulatory reporting 
standards, provisions to loan loss 
reserves are treated as current operating 
expenses, and are therefore deducted 
from earnings. The shift to GAAP 
standards takes into account the 
existence of the loan loss reserve 
account. As a result, under GAAP there 
are no longer actual losses to be 
subtracted from earnings, as charge offs 
merely reduce loan loss reserves. The 
treatment of PLLL and loan charge offs 
provided in the proposed rule would be 
consistent with regulatory reporting 
standards and GAAP. The proposed rule 
also included transition provisions that 
allowed banks the option of applying 
this rule-as of either calendar year 1990 
or 1991, and allowed banks the option of 
recalculating retained net profits for the 
prior two years using the new rule. 


Summary of Comments 


The Board received 13 comments on 
the proposed amendments to Regulation 
H. Commenters included: 


Commercial banks ...........-cscssssssossseessessseeees oa 
Bank holding companies inenticne So 
Trade associations 


4 H loans charged off exceed the amount of loan 
- loss reserves, banks are required to make additional 
provisions to loan loss reserves. As a result, loan 
charge offs would not be made directly against 
income. 


Of the thirteen commenters, nine 
generally supported or did not object to 
the proposed amendments. Three 
commenters were generally opposed to 
the proposal, and one commenter 
supported some aspects of the proposal 
while opposing others. One commenter 
indicated that its support was 
contingent upon reasonable loans loss 
reserve requirements, and stressed that 
the Board should not require banks to 
make unnecessary provisions to loan 
loss reserves. Three commenters 
expressed concern that the proposed 
amendments could discourage state 
member banks from maintaining 
adequate loan loss reserves, and one of 
these suggested that the Board needed 
to provide greater guidance as to when 
provisions to loan loss reserves must be 
made. 

The Board continues to believe that 
the standard set forth in the Reports of 
Condition and Income and under GAAP 
generally provide sufficient guidance for 
state member banks to determine when 
provisions to loan loss reserves should 
be made. At this time, the Board does 
not propose to alter these standards to 
make then any more or less rigorous. 
The Board will, however, consider in the 
future whether more extensive 
guidelines are needed in light of 
experience with the new rule. 

One commenter stated that the 
proposed amendments would make it 
more difficult for state member banks to 
raise capital, and particularly objected 
to the application of the rule to preferred 
stock. The Board does not anticipate 
that this rule will make it substantially 
more difficult for banks to raise capital, 
as safety and soundness considerations 
would otherwise restrict the ability of 
banks to pay dividends even if the rule 
did not apply. In addition, the Board has 
not excluded dividends on preferred 
stock from coverage of the rule, as the 
statutory prohibition on dividend 
payments out of capital covers both 
common and preferred stock.® This is 


5 The OCC proposal indicated that the provisions 
of section 56 did not apply to the payment of 
dividends on preferred stock. This exclusion was 
based on a provision of the National Bank Act (12 
U.S.C. 51b(a)) that the OCC interpreted as 
overriding section 56 with respect to dividends on 
preferred stock. Unlike section 56, section 51b is not 
applicable to state member banks. In practice, there 
will be no difference between the Board’s rule and 
the OCC’s, as a national bank will aleo be required 
to obtain the appreval of the OCC under 12 U.S.C. 
59 to pay dividends on preferred stock if such a 
payment will reduce the capital of the bank. 





52984 Federal Register / Vol. 55, No. 248 / Wednesday, December 26, 1990 / Rules and Regulations 


not a new restriction and merely sets 
forth the scope of the statutory 
provision. 

Three commenters stressed the need 
for consistency among federal bank 
regulatory agencies as to the terms and 
timing of the implementation of the 
proposals, with.one expressing approval 
with the coordination that had taken 
place among federal bank regulatory 
agencies and between regulators at the 
federal and state levels. Two 
commenters, however, stated that the 
Board's proposed rule would conflict 
with laws of their respective states, 
North Dakota and Montana, concerning 
dividend payments. In addition to 
working closely with the OCC to 
coordinate the timing and content of the 
rule, the Board has contacted state 
supervisory authorities in a number of 
states with potentially conflicting 
statutory and regulatory provisions, and 
will continue to work with state 
authorities to minimize any conflicts. 
Staff of the bank supervisory authority 
in Montana have indicated to Board 
staff that there is no conflict with 
Montana state law, while bank 
supervisory staff in North Dakota have 
indicated that there is no significant 
conflict with North Dakota law. Both 
state supervisory agencies have 
indicated that they have no objections 
to the rule. 

One commenter approved of the 
portions of the proposed rule relating to 
the earnings limitations of section 60, 
but objected to the provisions 
concerning the capital limitations on the 
payment of dividends under section 56. 
The commenter stated that the rationale 
for the capital limitations had 
disappeared with the adoption of capital 
adequacy guidelines. This commenter 
also particularly objected to the portion 
of this provision that allowed dividends 
to be paid from only the portions of 
surplus surplus that had been earned, 
rather than paid in by shareholders. 
Finally, the commenter stated that if 
such provisions were adopted, the Board 
should provide a “transition period” in 
implementing the provisions. 

The prohibition on the payment of 
dividends from capital contained in 
section 56 is a statutory provision, and 
the Board will not waive the approval 
requirements of this provision. With 
regard to the portion of the rule 
concerning surplus accounts, while the 
OCC had previously adopted an 
interpretation of section 56 that allowed 
all of the surplus surplus account to be 
paid out as dividends, the Board had 
never adopted such an interpretation. 
The Board believes that funds paid in by 
shareholders should be considered 


capital under section 56, regardless of 
whether the funds are placed in the 
capital or surplus accounts, and that it is 
not appropriate for funds invested by 
shareholders to be paid out as 
dividends, both for considerations of 
safety and soundness and for statutory 
compliance. This does not represent a 
change in policy or interpretation for the 
Board, and an extended transition 
provision is therefore not necessary or 
appropriate. 

Two commenters opposed the 
proposed requirement that regulatory 
approval be obtained before surplus 
surplus could be transferred to 
undivided profits for the payment of 
dividends, as the requirement for 
approvai could cause unnecessary 
delays and penalties to institutions with 
adequate capital. One of these 
commenters also stated that standards 
for approval of surplus transfers should 
be stated. 

The Board has restructured the 
provisions concerning the transfer of 
funds out of surplus to clarify the 
purpose of the approval and the 
requirements for approval.® The 
provisions of section 56 do not 
specifically address the treatment of 
surplus account funds, and the Board 
must therefore determine whether such 
funds should be treated as capital or as 
part of undivided profits. Because 
shareholder funds have generally been 
paid into surplus accounts, the Board 
will normally presume that funds in the 
surplus account were paid in by 
shareholders and should be treated as 
capital. All transfers out of the surplus 
account for the payment of dividends 
are subject to the section 56 restrictions 
on the payment of dividends out of 
capital. Further, even if the Board did 
not take the position that shareholder 
funds in the surplus account are to be 
treated as capital, there is no basis for 
treating such funds as undivided profits. 
Accordingly, the transfer of unearned 
funds from the surplus account is 
subject to the section 56 prohibition on 
the payment of dividends in excess of 
undivided profits. 

In order to satisfy the Board that a 
proposed transfer is not a withdrawal of 
capital or a payment in excess of 
undivided profits, the bank must 
demonstrate to the Board that the 
portion of surplus surplus that the bank 
wishes to transfer came from the 


® Additionally, the definition of “surplus surplus” 
has been amended to reflect the fact that state 
member banks are subject to the provisions of 
applicable state law concerning capital and surplus, 
and that not all states require state-chartered banks 
to maintain surplus equal to 100% of common 
capital. “Surplus surplus” is now defined as that 
portion of the bank's surplus account that exceeds 
the amount required under state law. 


earnings of prior periods, excluding 
earnings transferred as a result of stock 
dividends. The rule now states that this 
information should be submitted to the 
Reserve Bank in order to request 
approval of the transfer. 

In order to address concerns regarding 
delays in approval of transfers of 
surplus surplus, the approval process 
has been structured as a notice 
requirement. A bank may consider its 
request approved if the Board or 
Reserve Bank does not notify it within 
thirty days that the transfer request has 
been disapproved or is subject to 
continuing consideration. 

The responses also included 
comments on a number of specific 
accounting issues. Two commenters 
indicated that the Board’s proposed rule 
was not based fully on GAAP, as the 
proposed earnings limitation on 
dividend payments would require 
dividend payment capacity to be based 
on the net income figure contained in 
the Report of Condition, which is based 
on regulatory reporting standards rather 
than generally accepted accounting 
principles. 

While net income figure contained in 
the Report of Income is not fully in 
accordance with GAAP, the differences 
are generally not significant. For many 
institutions, there will be no difference 
between the GAAP and Report of 
Income net income figures. Differences 
between the net income figures under 
GAAP and the Report of Income arise 
primarily from differences between 
GAAP and regulatory reporting 
standards in the recognition of income 
on certain recourse, securitization, and 
hedging transactions. Additionally, the 
Board is studying ways in which the 
differences between the two accounting 
standards can be reduced. Because the 
net income figure in the Report of 
Income is readily accessible for all 
banks and is used for a variety of 
regulatory purposes, the Board feels that 
the use of this figure is justified. 

One commenter requested 
clarification concerning the effect of 
changes in accounting principles in the 
financial statements and Report of 
Income of a financial institution. Under 
GAAP, in some cases a bank that 
changes an accounting principle may 
elect to restate its prior year financial 
statements to reflect the change. In that 
case, however, the bank would not be 
permitted to restate its prior year Report 
of Income. Net income in the Report of 
Income therefore would differ from the 
net income in its GAAP-based financial 
statements. Since the dividend limit is 
based on net income as defined in the 
Report of Income, the commenter 
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believed that an unjust limit on 
dividends would result. However, the 
Board is concerned that allowing 
retroactive restatement may raise . 
questions as to the appropriateness. of 
the prior year’s dividend payments that 
were based on figures prior to any 
restatement. The Board also believes 
there is an inherent advantage in 
simplicity and understanding of the new 
rule by basing the limitation on net 
income as reported in the Report of 
Income without adjustment. Retroactive 
restatement thus is not appropriate in 
these circumstances. 

One commenter asked for clarification 
on whether the deduction of bad debts 
in excess of ALLL from undivided 
profits would be on a before- or after- 
tax basis. The Board does not believe 
that the deduction for bad debts should 
be taken on an after-tax basis. One 
advantage of the conversion to GAAP 
treatment of bad debts and loan loss 
provisions is.to avoid the uncertainty. 
associated with allowing bad debts to 
be deducted on an after-tax basis, as the 
future tax benefits from the recognition 
of bad debt are often uncertain. Any tax 
benefit might not be realized until the 
charge off occurs, which could be 
several years in the future. The Board 
believes that any excess statutory bad 
debt should be deducted on a gross 
basis so that subjective uncertainty and 
valuations concerning future tax 
benefits do not affect the dividend 
calculation. 

One commenter addressed the 
definition of “bad debt” included in the 
section of the proposed rule concerning 
capital limitations on the payment of 
dividends. The commenter stated that 
leases and time deposits should be 
explicitly included as obligations that 
could become “bad.debts.” The Board 
concurs with this comment and has 
revised the definition of obligations to 
include time deposits and leases, The 
commenter also stated that demand 
debt should be defined as “‘bad debt” 
after one year’s interest has accrued and 
remained unpaid, including demand 
obligations on which interest is due on 
demand. The Board believes that such 
determinations should be based on 
whether under the terms of the 
individual credit the interest is past due 
rather than the period over which the 
interest has accrued. Additionally, the 
commenter stated that “bad debt” 
should also include any obligation on 
which interest had not been paid in cash 
for.six months, and that interest cannot 
be “paid” by taking a note. Although the 
Board agrees that as a general matter., 
the taking of a note from the borrower 
would not constitute the payment of 


interest for purposes of determining a 
bad debt, there may be instances where 
additional collateral or other 
mechanisms could be provided that may 
indicate that the obligation is not a bad 
debt. 

The same commenter also noted that 
the use of terms such as “undivided 
profits” and “surplus” should conform to 
their general use in the banking 
industry, and that use of the term 
“surplus surplus” was unnecessary. The 
Board has adopted this. terminology in 
order to be consistent with the OCC. 
Adoption of differing terminology would 
raise questions as to whether the 
Board's standards were intended to 
differ from those of the OCC. This 
commenter also suggested that the 
Board should take the opportunity to 
address issues concerning the capital 
structure of state member banks at the 
same time as dividend payments. As 
such an effort could result in 
inconsistencies between the treatment 
of national and state member banks, the 
Board does not plan to address the 
capital structure of state member banks 
at this time. Additionally, many states © 
have their own statutory requirements 


_ concerning the capital structure of state 


chartered banks, and a federal standard 
would be likely to result in unnecessary 
conflicts with many state laws. 

On a procedural level, two 
commenters supported the issue of a 
regulation on bank dividends, stating 
respectively that a single regulation 
would eliminate confusion and would 
enhance the enforceability of the 
provisions. One trade association 
commenter urged the adoption of 
expedited procedures under the 
proposed regulation in order to provide 
prompt responses to applications for the 
payment of dividends. The Board 
anticipates that requests for approval 
under the new regulation may be 
handled more expeditiously than in the 
past, as the regulation should clarify a 
number of issues. However, institutions 
that believe that they may need 
regulatory approval to pay a dividend 
are encouraged to consult with their 
Federal Reserve Bank in advance in 
order to avoid delays when approval is 
actually requested. 


Effective Date 


Section 208.19(a) will be effective as 
of January 25, 1991, thirty days after 
publication of this notice. Section 
208.19(b), however, has been given 
immediate effect under provisions of the 
Administrative Procedures Act that 
allow for less than the usual thirty day 
notice where the rule grants an 
exemption or relieves a restriction or for 
good cause. 5 U.S.C. 553(d) (1) and (3). 


Section 208.19(b) provides banks with 
an-option for dividend calculation for 
calendar year 1990 that would not 
otherwise be available, and therefore 
provides relief from the restrictions of 
the current requirements concerning the 
payment of dividends from current 
earnings. Although § 208.19(b) is 
effective immediately, use of the rule is 
not required for state member banks 
until January 1, 1991. 

Aside from the relief from the current 
restrictions provided for 1990, there is 
also good cause for immediate 
effectiveness in order to preserve parity 
between state member and national 
banks. The OCC has published a final 
rule with the parallel provisions that 
have been made effective immediately, 
with mandatory use of the rule 
beginning January 1, 1991. 55 FR 51269 
(Dec. 13, 1990). A delay in the effective 
date beyond January 1, 1991, would also 
be contrary to the public interest 
because the delay would necessitate 
additional accounting adjustments to 
apply the rule other than on a full 
calendar year basis that would not be 
required if the rule is effective prior to 
January 1, 1991. 


Final Regulatory Flexibility Act 
Analysis 


The Regulatory Flexibility Act (Pub. L. 
96-354, 5 U.S.C. 601 et seq.) requires an 
agency to prepare a final regulatory 
flexibility analysis containing (1) A 
succinct statement of the need for and 
objectives of the rule; (2) a summary of 
the issues raised by the public 
comments, the agency’s assessment of 
the issues, and a statement of the 
changes made in the final rule in 
response to the comments; and (3) a 
description of significant alternatives to 
the rule that would minimize the 
economic impact of the rule on small 
entities and the reason why the 
alternatives were rejected. 12 U.S.C. 
604(a). The first and second of these 
requirements are included in the 
discussion above. With regard to 
alternatives considered, the Board does 
not believe that any alternatives exist 
that would minimize the effects of the 
statutory restrictions on dividend 
payment capacity on small banks. The 
primary alternatives to the rule were to 
refrain from bringing the accounting 
methods used in calculating dividend 
payment capacity into line with 
generally accepted accounting 
principles, or to.adopt-GAAP by 
amending the miscellaneous 
interpretations and policy statements 
concerning dividend payments. The 
Board believes that by adopting a 
comprehensive rule as part of 
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Regulation H, which sets out the 
responsibilities of state member banks, 
the rules on dividend payments will be 
more accessible, and state member 
banks will be able to determine their 
legal dividend payment capacity more 
easily. This should be particularly useful 
for smaller institutions. With regard to 
the rule’s use of GAAP in calculating 
dividend payments, the Board 
anticipates that this change will have 
some effect on the dividend paying 
capacity of all state member banks, 
regardless of size, but does not 


in the least possible economic impact on 
small entities. 


List of Subjects in 12 CFR Part 208 
Accounting, Agricultural loan losses, 


Currency, Dividend payments, Federal 

Reserve imsurance, 

Publication of reports of condition, 

Reporting and recordkeeping 

—= Securities, State member 
anks. 


For the reasons set out in the 
preamble, the Board amends 12 CFR 
parts 208 and 250 as follows: 


PART 208—MEMBERSHIP OF STATE 
BANKING INSTITUTIONS IN THE 
FEDERAL RESERVE SYSTEM 


1. The authority citation for part 208 
continues to read as follows: 


Authority: Sections 9, 11{a), 12(c}, 29, 21, 25, 
and 26{a) of the Federal Reserve Act, as 
amended {12 U.S.C. 321-338, 248{a), 248(c), 
461, 461-486, 601, and 611, respectively); 
sections 4 and 13{j} of the Federal Deposit 
Insurance Act, as amended (12 U.S.C. 1814 
and 1823fjj, respectively}; section 7(a} of the 
International Banking Act of 1978 {12 U.S.C. 
3105); sections 907-910 of the International 


Exchange Act of 1934 (15 U.S.C. 78b, 78/(b), 
78i(g). 78i{i), 780-4(c\{5), 78q, 78q-1, and 78w, 
respectively); section 5155 of the Revised 
Statutes (12 U.S.C. 36] as amended by the 
McFadden Act of 1927; and sections 1101- 
1122 of the Financial Institutions Reform, 
Recovery, and Enforcement Act of 1989, 12 
U.S.C. 3310 and 3331-3351}. 


2. Section 208.19 is added to read as 
follows: 


§ 208.19 Payment of dividends. 

(a) Capital limitations on payment of 
dividends. Ne state member bank shall, 
during the time it continues its banking 


operations, withdraw, or permit to be 
withdrawn, either in the form of 
dividends or otherwise, any portion of 
its capital. Hf losses have at any time 
been sustained by a state member bank 
that equal or exceed its undivided 
profits then or hand, no dividend shalt 
be paid. No dividend shalt be paid by a 
state member bank while it continues its 
banking operations, to an amount 
greater than its net profits then on hand, 
eee therefrom its losses and bad 
ebts. 

(1} Exceptions. Exceptions to the 
limitations contained in this paragraph 
(a) may be made only with the prior 
approvat of the Board and of at least 
two-thirds of the shares of each class of 
stock outstanding. 

(2) Dividends on common and 
preferred stock. The provisions of this 
paragraph fa) shalt apply to the payment 
of dividends on both common and 
preferred stock. 

(3} Bad debt. Under this paragraph (a), 
bad debts must be deducted from the 
net profits then on hand in computing 
funds available for the payment of 
dividends.The term “bad debt” includes 
matured obligations due a bank on 
which the interest is past due and 
unpaid for six months unless the debts 
are well secured and in the process of 
collection. Obligations include every 
type of indebtedness owed to the bank, 
including, for example, loans, 
investment securities, time deposits in 
other depository institutions, and leases. 
The six-month period of default may 
begin at any time, regardless of when 
the tebt matures. 

(i) Matured debt. Whether a debt has 
matured for the purposes of this 
subsection usually will be determined 
by applicable contract law. Generally, a 
debt is matured when all or a part of the 
principal is due and payable as a result 
of demand, arrival of the stated maturity 
date, or acceleration by contract or by 
operation of law. Nevertheless, any 
demand debt on which the payment of 
interest is six months past due will be 
considered matured even though 
payment on the debt has not been 
demanded. Installment loans on which 
any payment is six months past due will 
be considered matured even though 
acceleration of the total debt may not 
have occurred. 

(ii) Well-secured debt. A debt is well 
secured if it is secured by collateral in 
the form of liens on, or pledges of, real 
or personal property, including 
sufficient to discharge the debt in fulf, or 
by the guaranty of a financially 
responsible — if a loan that would 
otherwise be considered a bad debt is 
partially secured, that portion not 


properly secured will be considered a 
bad debt. 

(iii) Debt ir process of collection. A 
debt is in the process of colfection if 
collection of the debt is proceeding in 
due course, either through legal action, 
including judgment enforcement 
procedures, or, in appropriate 
circumstances, through collection efforts 
not involving legal action which are 
reasonably expected to result in 
repayment of the debt or in its 
restoration to current status. In any 
case, the bank should have a plan of 
collection setting forth the reasons for 
the selected method of collection, the 
responsibilities of the bank and the 
borrower, and the expected date of 
repayment of the debt or its restoration 
to current status. 

{iv} Debts of bankrupt or deceased 
debtors. A claim duly filed against the 
estate of a bankrupt or deceased debtor 
is considered as being in the process of 
collection. The obligation is well 
secured if it meets the criteria set forth 
in paragraph fa){3)fii} of this section or if 
the claim of the bank against the estate ~ 
has been duly filed and the statutory 
period for filing has expired and the 
assets of the estate are adequate to 
discharge all obligations in full. 

(v} Documentation. The bank must 
maintain in its files documentation to 
support its evaluation of the obligation. 
In addition, the bank must retain, at a 
minimum, monthly progress reports on 
its collection efforts, noting and 
explaining any deviation from the 
collection plan. 

{4} Undivided profits ther on hand. 
For the purpose of this section, the terms 
“undivided profits then on hand” and 
“net profits then om hand” shall have the 
same meaning, and shall be referred to 
herein as “undivided profits then on 
hand”. 

(i} AHowance for loan and lease 
losses. When calculating the amount of 
dividends a bank can pay under 12 
U.S.C. 56 and this paragraph, the bank 
may not add the balance in its 
allowance for loan and lease losses to 
its undivided profits for the purpose of 
determining undivided profits then on 
hand. The terms “allowance for loan 
and lease losses” and “undivided 
profits” shall have the same meaning as 
set forth in the instructions for the 
Reports of Condition and Income. 

(ii) Bad debts. When deducting its bad 
debts from its undivided profits then on 
hand, a bank shall first subtract the sum 
of its bad debts from the bafance of its 
allowance for loan and lease losses 
account. Hf the sum of a bank’s bad 
debts is greater than its allowance for 
loan and fease losses, the excess bad 
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debt shall then be deducted from the 
bank's undivided profits then on hand. 

(iii) Surplus surplus. State member 
banks are required to comply with state 
law provisions concerning the 
maintenance of surplus funds in 
addition to common capital. To the 
extent a bank has capital surplus in 
excess of that required under applicable 
state law, the bank has “surplus 
surplus.” Only that portion of the 
surplus surplus that meets the following 
conditions may be transferred to the 
undivided profits account and be 
available for the payment of dividends: 

(A) The bank's board of directors 
approves the transfer of funds from 
capital surplus to undivided profits; and 

(B) The transfer has been approved by 
the Board. The bank must be able to 
demonstrate to the Board that the 
portion of the surplus surplus to be 
transferred came from the earnings of 
prior periods, excluding earnings 
transferred as a result of stock 
dividends. Requests for Board approval 
shall be submitted to the appropriate 
Federal Reserve Bank. The bank may 
consider the transfer to be approved if 
the Board or the Reserve Bank does not 
notify the bank within thirty days after 
the Reserve Bank's receipt of the notice 
that the transfer has been disapproved 
or that it is subject to continuing 
consideration. 

(b) Earnings limitations on payment 
of dividends. A state member bank may 
not pay a dividend if the total of all 
dividends declared by the bank in any 
calendar year exceeds the total of its net 
profits for that year combined with its 
retained net profits of the preceding two 
calendar years, less any required 
transfers to surplus or to a fund for the 
retirement of any preferred stock, unless 
the bank has received the prior approval 
of the Board for the dividend under 
paragraph (b)(3) of this section. 

(1) Dividends on common and 
preferred stock. The provisions of this 
paragraph (b) apply to the payment of 
dividends on both preferred and 
common stock. 

(2) Net profits. “Net profits” shall be 
equal to the net income or loss as 
reported by a state member bank in its 
Reports of Condition and Income. When 
computing its “net profits” under this 
section, a bank should not add its 
provisions for loan and lease losses to, 
nor deduct net charge offs from, its - 
reported net income. 

(3) Retained net profits. Retained net 
profits of any period shall be equal to 
the net income or loss as reported in the 
Reports of Condition and Income less 
any common or preferred stock 
dividends declared or otherwise charged 


to the undivided profits of the period for 
which retained net profits are computed. 

(4) Approval of dividends. A bank 
must request and receive the approval of 
the Board before declaring a dividend if 
the amount of all dividends (common 
and preferred), including the proposed 
dividend, declared by the bank in any 
calendar year exceeds the total of the 
bank's net profits of that year to date 
combined with its retained net profits of 
the preceding two calendar years, less 
any required transfers to surplus or a 
fund for the retirement of any preferred 
stock. Requests for the Board's approval 
shall be submitted to the appropriate 
Federal Reserve Bank. 

(5) Effective date and transition 
provisions. (i) For the purpose of 
computing “net profits” pursuant to 12 
U.S.C. 60, a state member bank must 
apply paragraph (b)(2) of this section no 
later than January 1, 1991. A bank may 
elect to use this paragraph (b)(2) of this 
section to calculate net profits for 1990, 
if it applies this provision on a full 
calendar year to date basis. 

(ii) Whether a bank chooses to use 
paragraph (b)(2) of this section 
beginning as of January 1, 1990 or 1991, 
it may elect to apply the paragraph 
(b)(2) of this section to recalculate 
retained net profits for one or both of 
the prior two years. 

(iii) Once a bank has elected to 
calculate net profits or retained net 
profits for a particular year applying the 
provisions of paragraph (b)(2) of this 
section, retained net profits and net 
profits for all subsequent periods in the 
calculation must also be calculated 
using paragraph (b)(2) of this section. If 
a state member bank has elected to use 
paragraph (b)(2) of this section for a 
particular year, the bank may not 
change the method of calculation used 
for that year during subsequent periods. 


PART 250—MISCELLANEOUS 
INTERPRETATIONS 


1. The authority citation for part 250 
continues to read as follows: 
Authority: 12 U.S.C. 248(i). 


§§ 250.101, 250.102 and 250.103 
[Redesignated as 208.125, 208.126 and 
208.127] 

2. Sections 250.101, 250.102, and 
250.103 are redesignated as §§ 208.125, 
208.126, and 208.127, respectively. 


§ 250.104 [Removed] 
3. Section 250.104 is removed. 


By order of the Board of Governors of the 
Federal Reserve System, December 20, 1990. 
William W. Wiles, 

Secretary of the Board. a 
[FR Doc. 90-30191 Filed 12-24-90; 8:45 am] 
BILLING CODE 6210-01-M : 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 
14 CFR Part 39 


[Docket No. 90-NM-155-AD; Amdt. 39- 
6850) 


Airworthiness Directives; Boeing 
Model 757 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Final rule. 


SUMMARY: This amendment adopts a 
new airworthiness directive (AD), 
applicable to certain Boeing Model 757 
series airplanes, which requires 
modification of the number 3 left and 
right emergency exit doors. This 
amendment is prompted by reports of 
doors becoming jammed during 
attempted operation. This condition, if 
not corrected, could result in a reduced 
passenger evacuation capability during 
an emergency. 


EFFECTIVE DATE: January 31, 1991. 


ADDRESSES: The applicable service 
information may be obtained from 
Boeing Commercial Airplane Group, 
P.O. Box 3707, Seattle, Washington 
98124. This information may be 
examined at the FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Terrell W. Rees, Seattle Aircraft 
Certification Office, Airframe Branch, 
ANM-1208S; telephone (206) 227-2785. 
Mailing address: FAA, Northwest 
Mountain Region, Transport Airplane 
Directorate, 1601 Lind Avenue SW., 
Renton, Washington, 98055-4056. 


SUPPLEMENTARY INFORMATION: A 
proposal to amend part 39 of the Federal 
Aviation Regulations to include an 
airworthiness directive, applicable to 
Boeing Model 757 series airplanes, 
which requires modification of the 
number 3 left and right emergency exit 
doors, was published in the Federal 
Register on September 14, 1990 (55 FR 
37886). 

Interested persons have been afforded 
an opportunity to participate in the 
making of this amendment. Due 
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consideration has been given to the two 
comments received. 
One commenter requested that the 
because 


rt Association (ATA} of 
America, which forwarded this 
comment from one of its members, 
requested instead that this modification. 
be considered as an optional 
requirement. The FAA does not agree 
that the proposed rule should be 
withdrawn, since numerous operators 
other than the commenter are 
by this rule. The FAA may consider the 
commenter’s modification as an 
alternate means of compliance with this 
rule if it is submitted in accordance with 
paragraph B. of this rule. 

The second commenter pointed out 
that 60 U.S. airplanes would be affected 
by the rule, rather than 59, as was 
specified in the economic impact 
paragraph in the preamble to the Notice. 


i economic impact 
paragraph in the preamble to the Notice. 


The FAA does not concur. This 8-hour 
difference is identified in the service 
bulletin as that necessary toe perform 
optionat overhead panel modifications 
that are not required by this AD action. 
The rule is intended to require only the 
replacement of the door catch assembly 
support and an operational check, which 
the service bulletin indicates will take a 
total of 3 manhours. The rule has been 
revised, however, to clarify that the 
operational check must be performed 
once the replacement bas been 


a 

After careful review of the available 
data, including the comments noted 
above, the FAA has determined that air 
safety and the public interest require the 
adoption ef the rule, with the changes 
previously described. The FAA has 
determined that these changes will 
neither increase the economic burden on 
any operator nor increase the scope of 
the AD. 

a 113 Model 

; the affected 


estimated that 60 airplanes of U.S. 
registry will be affected by this AD, that 
it will take approximately 3 manhours 
per airplane to accomplish the required 
actions, and that the average labor cost 
will be $40 per manhour. The cost of 


required parts is estimated to be $95.20 
per airplane (two modification kits per 
airplane at $47.60 per kit) Based an 
these figures, the total cost impact of the 
AD on U.S. operators is estimated to be 
$12,912. 

The adopted herein will 
not have substantial direct effects on. the 
States, on the relationship between the 
national government and the States, or 
on the distribution of power and 
responsibilities among the various levels 
of government. Therefore, in accordance 
with Executive Order 12612, it is 
determined that this final rule does not 
have sufficient federalism implications 
to warrant the preparation of a 
Federalism Assessment. 

For the reasons discussed above, I 
certify that this action (1) is not a “major 
rule” under Executive Order 12291; (2} is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11034, February 28, 1979); and (3) if 

promulgated, will net have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
evaluation prepared for this action is 
contained in the Rules Docket. A copy of 
it may be obtained from the Rules 
Docket. 


List of Subjects in 14 CFR Part 39 

Air transportation, Aircraft, Aviation 
safety, Safety. 
Adoption of the Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federal Aviation Administration 
amends 14 CFR part 38 of the Federal 
Aviation Regulations as follows: 


PART 39—[ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 


Authority: 40-U.S.C. 1354fa), 1421 and 1423; 
49 U.S.C. 106{g) (Revised Pub. L. 97-449, 
January 12, 1963}; and 14. CFR 11.69. 


$39.13 [Amended] 

2. Section 39.13 is amended by adding 
the following new airworthiness 
directive: 


Boeing: Applies to Boeing Model 757 series 
airplanes, as listed im Boeing Service 
Bulletin 757-25-0061, Revision 2, dated 
June 29, 1989, certificated in any 
category. Compliance required within 60 
days after the effective date of this AD, 
unless previously accomplished. 

To reduce the potential for reduced 
passenger evacuation capability during an 
emergency, accomplish the 

A. Modify the number 3 left and right 
emergency exit doors by replacing the door 
catch assembly support and performing an 


operational check. in accordance with Boeing 
Service: Bulietin 757-25-0061,. Revision 1.. 
dated June 9, 1988, or Revision 2, dated June 
29, 1989. 

B. An alternate means of compliance or 
adjustment of the compliance time, which 
provides an acceptable level of safety, may 
be used when approved by the Manager, 
Seattle Aireraft Certification Office (ACO). 
FAA, Transport Airplane Directorate. 

Note: The request should be submitted 
directly te the Manager, Seattle ACO, and a 
copy sent to the cognizant FAA Principal 
Inspector {Pf}. The Pi will then forward. 
comments or concurrence to the Seattle ACO. 

€. Special flight permits may be issued in 
accordance: with FAR 21.197 and 21.199 to 
operate airplanes te a base in order to 
comply with the requirements of this AD. 

Alt persons affected by this directive 
who have not already received the 
appropriate service documents from the 
manufacturer may obtain copies upon 
request to Boeing Commercial Airplane 
Group, P.O. Box 3707, Seattle, 
Washington 98124. These documents 
may be examined at the FAA, 
Northwest Mountain Region, Transport 
Airplane Directorate, 1601 Lind Avenue 
SW., Renton, Washington. 

This amendment becomes effective January 
31, 1991. 

Issued in Renton, Washington, on 
December 13, 1990. 

Leroy A. Keith, 

Manager, Transport Airplane Directorate, 
Aircraft Certification Service. 

[FR Dac. 90-30123 Filed 12-24-90; 8:45 am] 
BILLING CODE 4919-13-M 


FEDERAL TRADE COMMISSION 
16 CFR Part 438 


Proprietary Vocational and Home 
Study Schools 


AGENCY: Federal Trade Commission. 
ACTION: Removal of regulation. 


SumMARY: The Federal Trade 
Commissions has decided to remove part 
438 from the Code of Federak 
Regulations. The Commission has taken 
this action because pert 438, which 
comprises its Trade Regulation Rule on 
Proprietary Vocational and Home Study 
Scheals, was vacated in its entirety on 
appeal, and because the Commission 
terminated any further action regarding 
the rule in 1988. 

EFFECTIVE DATE: December 26, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Lawrence DeMille-Wagman, Office of 
the General Counsel, Federal Trade 
Commission, 6th Street and 
Pennsylvania Avenue, NW., 


Washington, DC (202) 326-2448. 
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SUPPLEMENTARY INFORMATION: On 
December 28, 1978, the Commission 
issued a Trade Regulation Rule on 
Vocational and Home Study 
Schools. 43 FR 60796 {1978}. In 1979, 
prior to its effective date, the rule was 
set aside and remanded to the 
Commission for further p 
Katherine Gibbs School, Inc. v. FI 612 
F.2d 658 (2d Cir. 1979). In 1988, the 
Commission {with Commissioner 
Strenio dissenting) decided to take no 
further action regarding the rule and 
terminated the rulemaking. 53 FR 29482 
(1988). The Commission believes that 
continued publication in the Code of 
Federal Regulations of a rule that has no 
effect could create confusion and 
involves needless expense. For these 
reasons, the Commission has decided to 
remove part 438. 


List of Subjects in 16 CFR Part 438 


Schools, Vocational education, Trade 
practices. 


PART 438—[ REMOVED] 


The Commission, pursuant to its 
authority under Section 18 of the FTC 
Act, as amended, 15 U.S.C. 57a, amends 
chapter I of title 16 of the Code of 
Federal Regulations by removing part 
438. 

By direction of the Commission. 

Donald S. Clark, 

Secretary. 

[FR Doc. 90-30151 Filed 12-24-90; 6:45 amj 
BILLING CODE 6750-01-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Food and Drug Administration 
21 CFR Part 177 
[Docket No. 87F-0415] 


indirect Food Additives: Polymers 
AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Final rule. 


SumMMARY: The Food and Drug 
Administration {FDA} is amending the 
food additive regulations by expanding 
the conditions of use of poly(p- 
methylstyrene) and rubber-modified 
poly(p-methylstyrene} in contact with 
food. This action is in nse toa 
petition filed by Mobil Chemical Co. 
DATES: Effective December 26, 1990; 
objections by January 25, 1991. 
ADDRESSES: Written objections to the 
Dockets Management Branch {HFA- 
305), Food and Drug Administration, rm. 


4-62, 5600-Fishers Lane, Rockville, MD 
20857. 


FOR FURTHER INFORMATION CONTACT: 
Vir D. Anand, Center for Food Safety 
and Applied Nutrition {HFF-335), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-472-5690. 
SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of February 9, 1988 (53 FR 3791), FDA 
announced that a food additive petition 
(FAP 8B4053) had been filed by Mobil 
Chemical Co., c/o 1150 17th St. NW, 
Washington, DC 20036, proposing that 
§ 177.1635 Poly(p-methylstyrene) and 
rubber-modified poly(p-methylstyrene) 
(21 CFR 177.1635) of the food additive 
regulations be amended by deleting the 
conditions of use in paragraph {e), 
thereby. authorizing the safe use of 
poly(p-methylstyrene) and rubber- 
modified poly{p-methylstyrene) in 
contact with all foods. 

FDA has evaluated the data in the 
petition and other relevant material. The 
agency concludes on the basis of this 
evidence that the proposed food 
additive use is safe at temperatures not 
to exceed 100 °C {212 °F), and that 21 
CFR 177.1635{e) be amended as set forth 
below. 

In accordance with § 171.1{h) {21 CFR 
171.1{h)), the petition and the documents 
that FDA considered and relied upon in 
reaching its decision to approve the 
petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition by appointment with the 
information contact listed above. 
As provided in 21 CFR 171.1(h), the 
agency will delete from the documents 
any materials that are not available for 
public disclosure before making the 
documents available for inspection. 

The agency has carefully considered 
the potential environmental effects of 
this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental impact statement is aot 
required. The agency's finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. 

Any person who will be adversely 
affected by this regulation may at any 
time on or before January 25, 1991 file 
with the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 


numbered objection on which.a hearing 
is requested shall so state. Failure to 
request a hearing fer any particular 
objection shall constitute a waiver of the 
right to a hearing on that objection. Each 
numbered objection for which a hearing 
is requested shall include a detailed 
description and analysis of the specific 
factual information intended to be 
presented in support of the objection in 
the event that a hearing is held. Failure 
to include such a description and 
analysis for any particular objection 
shail constitute a waiver of the right to a 
hearing on the objection. Three copies of 
all documents shall be submitted and 
shall be identified with the docket 
number found in brackets in the hearing 
of this document. Any objections 
received in response to the regulation 
may be seen in the Dockets 
Management Branch between 9 a.m. and 
4 p.m., Monday through Friday. 


List of Subjects in 21 CFR Part 177 
Food additives, Food packaging. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director, Center for Food Safety and 
Applied Nutrition, 21 CFR part 177 is 
amended as follows: 


PART 177—INDIRECT FOOD 
ADDITIVES: POLYMERS 


1. The authority citation for 21 CFR 
part 177 continues to read as follows: 

Authority: Secs. 201, 402, 409, 706 of the 
Federal food, Drug, and Cosmetic Act (21 
USC. 321, 342, 348, 376). 


2. Section 177.1635 is amended by 
revising paragraph (e) to read as 
follews: 


§ 177.1635 Poly(p-methylstyrene) and 
rubber-modified poly(p-meithyistyrene). 
{e} Conditions of use. Poly{p- 
methylstyrene) basic polymers and 
rubber-modified pely(p-methyistyrene) 
basic polymers identified in paragraphs 
{aj{1) and ({a}(2), respectively, of this 
section shail be used in contact with 
food only under conditions of use B 
through H set forth in Table 2 of 
§ 176.170{c) of this chapter. 
Dated: December 17, 1990. 
Fred R. Shank, 
Directer, Center for Food Safety and Applied 
Nutrition. 
[FR Doc. 90-30098 Filed 12-24-90; 8:45 am] 
BILLING CODE 4160-01-™ 
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21 CFR Pari 178 
[Docket No. 89F-0396] 


Indirect Food Additives: Adjuvants, 
Production Aids, and Sanitizers 
AGENCY: Pood and Drug Administration, 
HHS. 

ACTION: Final rule. 


SUMMARY: The Food and Drug 
Administration (FDA) is amending the 
food additive regulations to provide for 
the safe use of di(p-tolylidene) sorbitol 
as a clarifying agent in propylene 
homopolymer and copolymers intended 
for use in contact with food. This action 
is in response to a petition filed by 
Milliken and Co. 

DATES: Effective December 26, 1990; 
written objections and requests for a 
hearing by January 25, 1991. 
ADDRESSES: Written objections to the 
Dockets Management Branch (HFA- 
305), Food and Drug Administration, rm. 
4-62, 5600 Fishers Lane, Rockville, MD 
20857. 

FOR FURTHER INFORMATION CONTACT: 
Lawrence J. Lin, Center for Food Safety 
and Applied Nutrition (HFF-335), Food 
and Drug Administration, 200 C St. SW., 
Washington, DC 20204, 202-472-5690. 
SUPPLEMENTARY INFORMATION: In a 
notice published in the Federal Register 
of October 10, 1989 (54 FR 41505), FDA 
announced that a food additive petition 
(FAP 9B4167) had been filed by Milliken 
and Co., c/o 1150 17th St. NW., 
Washington, DC 20036, proposing that 

§ 178.3295 Clarifying agents for 
polymers (21 CFR 178.3295) be amended 
to provide for the safe use of di(p- 
tolylidene) sorbitol as a clarifying agent 
in propylene homopolymer and 
copolymers intended for use in contact 
with food. 

FDA has evaluated the data in the 
petition and other relevant material. The 
agency concludes that the proposed use 
of ihe food additive in propylene 
homopolymer and copolymer is safe, 
and that the food additive regulations 
should be amended as set forth below. 

In accordance with § 171.1(h) (21 CFR 
171.1(h)), the petition and the documents 
that FDA considered and relied upon in 
reaching its decision to approve the 
petition are available for inspection at 
the Center for Food Safety and Applied 
Nutrition by appointment with the 
information contact person listed above. 
As provided in 21 CFR 171.1(h), the 
agency will delete from the documents 
any materials that are not available for 
public disclosure before making the 
documents available for inspection. 

The agency has carefully considered 
the potential environmental effects of 


this action. FDA has concluded that the 
action will not have a significant impact 
on the human environment, and that an 
environmental! impact statement is not 
required. The agency's finding of no 
significant impact and the evidence 
supporting that finding, contained in an 
environmental assessment, may be seen 
in the Dockets Management Branch 
(address above) between 9 a.m. and 4 
p.m., Monday through Friday. 

Any person who will be adversely 
affected by this regulation may at any 
time on or before January 25, 1991, file 
with the Dockets Management Branch 
(address above) written objections 
thereto. Each objection shall be 
separately numbered, and each 
numbered objection shall specify with 
particularity the provisions of the 
regulation to which objection is made 
and the grounds for the objection. Each 
numbered objection on which a hearing 
is requested shall specifically so state. 
Failure to request a hearing for any 
particular objection shall constitute a 
waiver of the right to a hearing on that 
objection. Each numbered objection for 
which a hearing is requested shall 
include a detailed description and 
analysis of the specific factual 
information intended to be presented in 
support of the objection in the event that 
a hearing is held. Failure to include such 
a description and analysis for any 
particular objection shall constitute a 
waiver of the right to a hearing on the 
objection. Three copies of all documents 
shali be submitted and shall be 
identified with the docket number found 
in brackets in the heading of this 
document. Any objections received in 
response to the regulation may be seen 
in the Dockets Management Branch 
between 9 a.m. and 4 p.m., Monday 
through Friday. 


List of Subjects in 21 CFR Part 178 
Food additives, Food packaging. 


Therefore, under the Federal Food, 
Drug, and Cosmetic Act and under 
authority delegated to the Commissioner 
of Food and Drugs and redelegated to 
the Director of the Center for Food 
Safety and Applied Nutrition, 21 CFR 
part 178 is amended as follows: 


PART 178—INDIRECT FOOD 
ADDITIVES: ADJUVANTS, 
PRODUCTION AIDS, AND SANITIZERS 


1. The authority citation for 21 CFR 
part 178 continues to read as follows: 

Authority: Secs. 201, 402, 409, 706 of the 
Federal Food, Drug, and Cosmetic Act (21 
U.S.C. 321, 342, 348, 376). 

2. Section 178.3295 is amended in the 
table by alphabetically adding a new 


entry under the headings “Substances” 
and “Limitations” to read as follows: 


§ 178.3295 Clarifying agents for polymers. 


* + * * * 


Substances Limitations 


Di(p-tolylidene) For use only as a clarifying 
sorbitol (CAS Reg. agent at a level not to 
No. 54686-97-4). exceed 0.32 percent by 

weight in propylene homo- 
polymer complying with 
§ 177.1520(c) of this chap- 
ter, item 1.1, and in olefin 
copolymers complying with 
§ 177.1520(c) of this chap- 
ter, item 3.1 (containing at 
least 85 weight percent of 
polymer units derived from 
propylene), in contact with 
all food types under condi- 
tions of use C through G 
described in Table 2 of 
§ 176.170(c) of this chap- 
ter 


Dated: December 17, 1990. 
Fred R. Shank, 
Director, Center for Food Safety and Applied 
Nutrition. 
[FR Doc. 90-30097 Filed 12-24-90; 8:45 am] 
BILLING CODE 4160-01-M 


21 CFR Part 320 
[Docket No. 89N-0367] 


Retention of Bioavailability and 
Bioequivalence Testing Samples; 
Correction 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Interim rule; opportunity for 
public comment; correction. 


SUMMARY: The Food and Drug 
Administration (FDA) is correcting a 
document that appeared in the Federal 
Register of November 8, 1990 (55 FR 
47034), that issued interim regulations to 
amend its current bioavailability / 
bioequivalence regulations to require 
the retention for a specified period of 
reserve samples of the drug products 
used to conduct bioavailability or 
bioequivalence studies. This document 
corrects typographical errors. 


EFFECTIVE DATE: November 8, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Marilyn L. Watson, Center for Drug 
Evaluation and Research (HFD-360), 
Food and Drug Administration, 5600 
Fishers Lane, Rockville, MD 20857, 301- 
295-8038. 
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§ 320.32 {Corrected] 

In FR Doc. 90-26484 appearing at page 
47034 in the Federal Register of 
Thursday, November 8, 1990, the 
following corrections are made: 

On page 47038, in the 2d column, 
under § 320.32{a), 7th line, remove the 
comma after “organization” and in the 
3d column, under § 320.32{c}, 2d line, 
“scored” is corrected to read “stored”. 


Dated: December 19, 1990. 


Alan L. Heeting, 

Acting Associate Commissioner for 
Regulatory Affairs. 

[FR Doc. '90-30099 Filed 12-24-90; 8:45 am] 
BILLING CODE 4760-01-% 


DEPARTMENT OF THE INTERIOR 


Office of Surface Mining Reclamation 
and Enforcement , 


30 CFR Part 946 
Virginia Regulatory Program; 
Subsidence 


AGENCY: Office of Surface Mining 
Reclamation and Enforcement (OSM), 
Interior. 


ACTION: Final rule; approval of 
amendment. 


SUMMARY: OSM is announcing approval 
of a proposed amendment to the 
Virginia Regulatory program (hereinafter 
referred to as the Virginia program) 
under the Surface Mining Control and 
Reclamation Act of 1977 (SMCRA). The 
amendment pertains to changes in 
Virginia’s rules governing subsidence at 
Sections VR 480-03~19.784.20(f}(2) and 
VR 480-03~19.817.121(c\(2). The 
proposed change is intended to require 
an operator to repair or compensate the 
owner for subsidence-caused material 
damage to structures without regard to 
— limitations imposed by State 
aw. 


EFFECTIVE DATE: December 26, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Mr. Robert A. Penn, Director, Big Stone 
Gap Field Office, Office of Surface 
Mining Reclamation and Enforcement, 
PO Drawer 1216, Powell Valley Square 
Shopping Center, room 220, Big Stone 
Gap, Virginia 24219; Telephone; (703) 
523-4303. 

SUPPLEMENTARY INFORMATION: 

I. Background on the Virginia Program. 

Il. Submission of Amendment. 

IH. Director's Findings. 

IV Summary and Disposition of Comments. 
V Director's Decision. 

Vi. Procedural Determinations. 


I. Background on the Virginia Program 

The Secretary of the Interior 
conditionally approved the Virginia 
program on December 15, 1981. 
Information pertinent to the general 
background and revisions to the Virginia 
program submission, as well as the 
Secretary’s findings, the disposition of 
comments and a detailed explanation of 
the conditions of approval can be found 
in the December 15, 1981 Federal 
Register (46 FR 61088-61115). 
Subsequent actions concerning the 
conditions of approval and proposed 
amendments are identified at 30 CFR 
946.12, 946.13, 946.15 and 946.16. 


Il. Submission of Amendment 


By letter dated September 12, 1990 
(Administrative Record No. VA-761), 
Virginia submitted a proposed 
amendment consisting of amended 
sections VR 480-03-19.784.20{f}(2) and 
VR 480-03-19.817.121{c)(2). 

OSM announced receipt of the 
proposed amendment in the October 4, 
1990 Federal Register (55 FR 40678- 
40679), and in the same notice opened 
the public comment period and provided 
opportunity for a public hearing on the 
adequacy of the proposed amendment. 


ill. Director’s Findings 

Set forth below, pursuant to SMCRA 
and the Federal regulations at 30 CFR 
732.15 and 732.17 is the Director's 


finding concerning the proposed 
amendment. 


1. VR 480-03-19.784.20 Subsidence 
Control Pian and VR 480-03-19.817.121 
Subsidence Control. 


Virginia is revising paragraph (f}(2) of 
VR 480-03-19.784.20 and paragraph 
{c}{2) of VR 480-03-19.817.121 by 
deleting the phrase “to the extent 
required under State law” from both 
rules. The revisions would remove any 
potential limitation of measures that 
could be taken to mitigate or remedy 
subsidence-related material damage to, 
or diminution in value, or reasonably 
foreseeable use of structures or 
facilities. 

Since the proposal is consistent with 
the decision by U.S. District Court for 
the District of Columbia in National 
Wildlife Federation vy. Lujan (Civil 
Actions 87-1051, 87-1814 and 88-2788, 
D.D.C. February 12, 1990), the Director 
finds the proposal no less stringent than 
sections 102{b) and 516(b)}(1) of SMCRA. 


IV. Summary and Disposition of 
Comments 


Public Comments 


The public comment period and 
opportunity to request a public hearing 


announced in the Gctober 4, 1990 
Federal Register ended November 5, 
1990. Public comments were received 
from the National Wildlife Federation 
and Friends of the Earth generally 
supporting the amendment ands 
recommending that it be approved. The 
scheduled public hearing was not held 
as no one requested an opportunity to 
provide testimony. 


Agency Comments 


Pursuant to section $03(b) of SMCRA 
and the i regulations of 30 
CFR 732.17(h){11){i), comments were 
solicited from various Federal agencies 
with an actual or potential interest in 
the Virginia program. The U.S. 
Environmental Protection Agency, U.S. 
Fish and Wildlife Service, Forest 
Service, U.S. Department of Labor, and 
Soil Conservation Service all responded 
to the request and generally supported 
the amendment or had no substantive 
comments. 


V. Director’s Decision 


Based on the above finding, the 
Director is ing the program 
amendment as submitted on September 
12, 1990. The Federal regulations at 30 
CFR part 946 codifying decisions 
concerning the Virginia program are 
being amended to implement this 
decision. This final rule is being made 
effective immediately to expedite ihe 
State program amendment process. 


VI. Procedural Determinations 
National Environmental Policy Act 


The Secretary has determined that, 
pursuant to section 702(d) of SMCRA, 30 
U.S.C. 1292(d), no environmental impact 
statement need be prepared on this 
rulemaking. 


Executive Order No. 12291 and the 
Regulatory Flexibility Act 


On July 12, 1984, the Office of 
Management and Budget (OMB) granted 
OSM an exemption from sections 3. 4,7 
and 8 of Executive Order 12291 for 
actions directly related to approval or 
conditional approval of State regulatory 
programs. Therefore, this action is 
exempt from preparation of a regulatory 
impact analysis and regulatory review 
by OMB. 

The Department of the interior has 
determined that this rule will not have a 
significant economic effect on a 
substantial number of smail entities 
under the Regulatory Flexibility Act {5 
U.S.C. 601 ef seq.}. This rule will not 
impose any new requirements; rather, it 
will ensure existing requirements 
established by SMCRA and the Federal 
rules will be met by the State. 


BEST COPY AVAILABLE 
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Paperwork Reduction Act 


This does not contain information 
collection requirements which required 
approval by the OMB under 44 U.S.C. 
3507. 


List of Subjects in 30 CFR Part 946 


Coal mining, Intergovernmental 
relations, Surface mining, Underground 
mining. 

Dated: December 27, 1990. 

Alfred E. Whitehouse, 
Acting Assistant Director Eastern Support 
Center. 

For the reasons set out in the 
preamble, title 30, chapter VII, 
subchapter T of the Code of Federal 
Regulations is amended as set forth 
below: 


PART 946—VIRGINIA 
1. The authority citation for part 946 
continues to read as follows: 
Authority: 30 U.S.C. 1201 et seq. 


2. In § 946.15, a new paragraph (cc) is 
added to read as follows: 


§946.15 Approval of regulatory program 
amendments. 


* * * * 


(cc) The following amendments 
submitted to OSM on September 12, 
1990, are approved effective December 
26, 1990. The amendments consist of the 
following modification to the Virginia 
regulations (VR 480-03-19): 

784.20 Subsidence Control Plan. 
817.121 - Subsidence Control. 


[FR Doc. 90-30143 Filed 12-24-90; 8:45 am] 
BILLING CODE 4310-05-M 


DEPARTMENT OF TRANSPORTATION 
Maritime Administration 


46 CFR Part 308 
[Docket Ne. R-132] 
RIN 2133—AA83 


War Risk Insurance; Foreign-Flag 


AGENCY: Maritime Administration, 
Department of Transportation. 
ACTION: Final rule. 


SUMMARY: The Secretary of 
Transportation (Secretary) is authorized 
under the Merchant Marine Act, 1936, as 
amended (Act), to provide war risk 
insurance and reinsurance to insure 
vessels against damages and liabilities 
resulting from war or warlike actions 
when commercial war risk insurance is 
unavailable on reasonable terms and 


conditions. The Maritime 
Administration (MARAD) is amending 
its regulations for the administration of 
the war risk insurance program, under 
authority delegated by the Secretary. 
The principal amendment extends 
eligibility to obtain war risk insurance 
interim binders to additional types of 
foreign-flag vessels that are effectively 
United States controlled (EUSC) vessels. 
This will reinforce MARAD's ability to 
requisition additional vessels, now 
ineligible for war risk insurance interim 
binders, that are considered to be 
essential in time of war or national 
emergency. This rulemaking also 
consolidates the responsibility for 
processing war risk insurance 
applications for foreign, as well as U.S.- 
flag vessels, and makes some minor 
procedural changes, which include 
imposing a fee for each application for 
war risk insurance, which is more 
equitable than the existing fee imposed 
for each vessel included on a single 
application. The Owner's Contract of 
Commitment form, found in 46 CFR part 
308, is also being amended to-delete 
obsolete references to the Department of 
the Navy. 

EFFECTIVE DATE: January 25, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Edmond J. Fitzgerald, Director, Office of 
Trade Analysis and Insurance, Maritime 
Administration, Washington, DC 20590 
or telephone (202) 366-2400. 
SUPPLEMENTARY INFORMATION: The 
Authority of the Secretary of 
Transportation (Secretary) to provide 
insurance and reinsurance under title 
XI, of the Act (46 App. U.S.C. 1281- 
1293), was extended until June 30, 1995, 
by Public Law 101-115, which was 
enacted on October 13, 1989. As 
authorized by section 1202 of the Act (46 
App. U.S.C. 1282), the Secretary may 
provide war risk insurance adequate for 
the needs of the waterborne commerce 
of the United States, if such insurance 
coverage cannot be obtained on 
reasonable terms and conditions from 
companies authorized to conduct an 
insurance business in a state of the 
United States. The U.S. Government's 
war risk insurance program is a standby 
emergency program. Under one of its 
provisions, it becomes effective 
simultaneously with the automatic 
termination of commercial ocean marine 
war risk insurance policies. Standard 
commercial war risk policies are 
automatically terminated upon the 
outbreak of war, whether declared or 
not, among any of the five great powers 
(United States, United Kingdom, France, 
People’s Republic of China, or the Union 
of Soviet Socialist Republics) or upon 
the hostile detonation of a weapon of 


war employing atomic or nuclear fission 
and/or fusion or other like reaction or 
radioactive force or matter. 

A war risk insurance interim binder is 
a contract under which the U.S. 
Government agrees to provide the 
applicant with war risk insurance 
coverage in the interim period, after 
termination of commercial insurance 
coverage, until regular policies of 
insurance are issued under the 
Government War Risk Insurance 
Program, for a fee and upon the 
conditions set forth in 46 App. U.S.C. 
1283. An agent of MARAD issues the 
interim binders. War risk insurance is 
available for hull, protection and 
indemnity and second seamen’s crew 
life, disability, loss of effects and 
detention. 

This regulation will amend 46 CFR 
part 308 to eliminate references to the 
past reinstatement of interim binders 
“until June 30, 1990,” since MARAD's 
authority has been extended until June 
30, 1995. The fee that is now imposed for 
each vessel for which an application for 
war risk insurance is made will be 
imposed for each application, 
irrespective of the number of vessels for 
which application is being made. This 
will more accurately reflect the 
administrative cost of processing an 
application. Another amendment will 
allow the American War Risk Agency to 
process foreign-flag applications for 
interim binders. This will consolidate 
the application process, since the 
American War Risk Agency currently is 
responsible for processing applications 
for war risk insurance interim binders 
for U.S.-flag vessels. 

MARAD is also amending the 
Owner’s Contract of Commitment, found 
at 46 CFR part 308, by deleting 
references to the Department of Navy’s 
authority to requisition vessels. That 
authority has been terminated, and only 
MARAD has such authority under 
section 902 of the Act. Under the 
Contract of Commitment the shipowner 
agrees that during a U.S. national 
emergency any charter or contract 
covering the use of the vessel will be 
terminated or suspended in the event 
the United States requests use of the 
vessel, and the vessel will be made 
available to the United States. 

The principal amendment concerns 
eligibility requirements for foreign-flag 
vessels applying for war risk interim 
binders. MARAD's existing war risk 
insurance regulations limit foreign-flag 
vessel eligibility for obtaining war risk 
insurance interim binders. Vessels that 
are currently eligible to apply under « 
MARAD regulations are those that are 
documented under the laws of the 





United States (except sport fishing 
vessels), as well as vessels not more 
than 20 years old that are registered 
under the laws of Panama, Honduras, 
Liberia, the Bahamas and the Republic 
of the Marshall Islands. These foreign- 
flag vessels must either be owned by 
USS. citizens, or U.S. citizen-owned 
corporations, or under the long term 
operational control of U.S. citizens. They 
cannot be subject to requisition for title 
or use by any national government, 
other than the U.S. Government. Further, 
the foreign country in which the vessel 
is registered may not have a statutory 
restraint preventing the U.S. 
Government from requisitioning a U.S. 
citizen-owned or controlled vessel 
registered in that foreign country. 

Foreign-flag vessels that are eligible 
for war risk insurance interim binders 
under the existing regulation are further 
limited to those that are: (1) 
Substantially engaged in the foreign 
commerce of the United States 
(considered to be so if they carry 30 
percent of net tonnage, on a semiannual 
basis, in the U.S. foreign commerce); (2) 
product tankers up to 90,000 deadweight 
tons; (3) dry bulk cargo vessels; (4) 
heavy lift vessels; (5) refrigerated 
vessels and other classes of vessels in 
short supply in the U.S.-flag fleet; and, 
(6) other vessels with special 
capabilities. 

The owner of a vessel that meets any 
of these criteria must execute a 
Voluntary Contract of Commitment 
(VCC) by which it affirms that it will: 

(1) Make the vessel available during a 
U.S. national emergency to serve the 
U.S. economy or cooperate with U.S. 
military authorities under section 902 of 
the Act (46 App. U.S.C. 1242); 

(2) Maintain the vessel in its eligible 

category: and 

(3) Comply with the vessel location 
reporting procedure set out at 46 CFR 
part 307. 

Vessels owned or controlled by U.S. 
citizens and registered under the laws of 
a foreign government are subject to the 
laws of the country of registry. Such 
‘laws may prevent U.S. citizens or U.S. 
operators of a foreign-flag vessel from 
making that vessel available to the U.S. 
Government during periods of U.S. 
national emergency. Accordingly, 
MARAD’s regulations require that, prior 
to the execution of a VCC with the U.S. 
Government, applicants for war risk 
insurance on a foreign-flag vessel submit 
with their application a certified copy of 
the evidence of any official action or 
approval by the Country of registry 
which may be required as a prerequisite 
to the execution of a VCC (46 CFR 


308.3(d)(4)). The VCC between the U.S. 
Government and the vessel's U.S. citizen 
applicant makes that vessel available to 
the United States during any period in 
which vessels may be requisitioned 
under 46 App. U.S.C. 1242, i.e., whenever 
the President shall proclaim that 
national defense considerations make it 
advisable or during any national 
emergency declared by proclamation of 
the President. 

MARAD is adding an amendment that 
will revise the existing limitations on 
eligibility for war risk interim binders 
which are based on vessel type or area 
of employment. Under the amendment, 
MARAD will extend eligibility for 
interim war risk insurance to additional 
vessels (including passenger ships and 
all tankers above 90,000 deadweight 
tons) that are considered essential to the 
economic support of the United States 
during a period of declared war or 
national emergency and that are subject 
to requisition at such time. 

Under a Memorandum of Agreement 
between the Departments of Defense 
and Transportation on shipping support 
of military operations, MARAD acquires 
ships to meet DOD requirements under 
the requisitioning authority of 46 App. 
U.S.C. 1242(a). 

Under the provisions of 46 CFR 
308.1(b) and 308.2(a), specified 
categories of U.S.-owned ships 
registered in Panama, Liberia, 
Honduras, the Bahamas, and the 
Republic of the Marshall Islands are 
eligible for U.S. Government war risk 
insurance. Access to war risk interim 
binders by more types of Effective U.S. 
Control (EUSC) vessels that are suitable 
in time of war or national emergency 
could hasten the availability and 
utilization of EUSC vessels in such times 
of crisis. The vessels in the EUSC fleet 
are predominantly employed in the U.S. 
foreign trade in direct support of the 
U.S. economy. In the event of a military 
crisis, certain classes of vessels would 
likely be requisitioned to provide sealift 
in support of military operations, while 
the remainder would remain employed 
in support of the civil economy. 

However, there is inadequate U.S.-flag 
tonnage to satisfy the defense and 
commercial needs of the United States 
in the event of a war or national 
emergency. 

Prior to 1975 all EUSC ships were 
automatically eligible for war risk 
insurance coverage in exchange for the 
owner's contractual commitment to 
make such vessels available to the U.S. 
Government for use, requisition or 
charter in the event of war or national 
emergency. 


The program lapsed on September 7, 
1975, and was reenacted on October 17, 
1976, under Public Law 94-523. This 
legislation amended the Act with 
respect to the Title XII program and 
provided new criteria that the Secretary 
shall consider before granting war risk 
insurance or reinsurance to foreign-flag 
vessels, namely, ‘the characteristics, the 
employment, and the general 
management of the vessel by the owner 
or charterer.” 


This new provision was the result of 
compromise, since an amendment has 
been put forth during hearings to 
completely eliminate foreign flag 
participation in the program. The 
compromise was to limit participation in 
the reenacted program to approximately 
25 percent of the EUSC tonnage entered 
in the program which expired on 
September 7, 1975. On November 20, 
1978, final regulations were issued . 
containing the present foreign eligibility 
criteria. The vessels types specified in 
the existing regulations as qualifying for 
interim insurance evolved from the 
compromise. However, the precise limits 


‘of that compromise have been mitigated 


by changed circumstances over time. 
The reliance on EUSC vessels for the 
national defense and the national 
economy remains, but the contractual 
commitment arising out of the war risk 
program has been unavailable for many 
classes of vessels, including all 
passenger ships, crude oil tankers and 
products tankers of greater than 90,000 
deadweight tons. 


The National Security Sealift Policy 
approved by President Bush on October 
5, 1989, directs the Department of 
Transportation to ensure that the 
appropriate legal and procedural 
mechanisms for exerting effective 
control over “effective U.S. control” 
ships are in place. However, the 
authority to requisition EUSC vessels 
has been questioned in an opinion by 
the Comptroller General of the United 
States. 


The Comptroller General was asked 
for a legal opinion by Senator Ernest F. 
Hollings, Chairman, Committee on 
Commerce, Science, and Transportation, 
on the scope of section 902(a) of the Act 
(46 App. U.S.C. 1242{a)), which provides 
the Secretary of Transportation with the 
authority, under specified conditions, to 
requisition vessels, “owned by citizens 
of the United States.” The Comptroller 
General was specifically asked to 
determine whether, assuming a proper 
Presidential proclamation of emergency, 
the Secretary of Transportation has the 
authority to requisition a vessel owned 
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bya corporation that does not meet all 


the laws of the United States or of a 
State, Territory, District, or possession 
thereof." The Comptroller General also 
indicated that, in further conversation 
with Senate staff, the General 
Accounting Office was asked whether a 
vessel owned or controlled by an 
American corporation's foreign 
subsidiary would be within the reach of 
the requisitioning provision. 

In a Comptroller General's Opinion, 
dated April 14, 1988 {Opinion B-229258}, 
the Comptroller General cast doubt on 
MARAD’s legal authority to requisition 
vessels owned or controlled by an 
American corporation's foreign 
subsidiary. The opinion stated in part: 


Although an argument can be made in 


entity in the case of a wholly owned dummy 
corporation whose only asset is a single ship, 
it is uncertain whether the courts would 


specifically covered by the requisitioning 
provision. 

On June 1, 1989, the then Maritime 
Administrator, John Gaughan, 
responded to a letter of April 18, 1988, of 
Senator Hollings, which cited the 
Comptroller General’s opinion and its 
conclusion that a vessel would be 
subject to requisition only if the owner 
met all the requirements of section 902. 
Mr. Gaughan’s letter to Senator Hollings 
stated in part: 


We cooperated with GAO in the course of 
its study and the decision fairly states our 
position However, we hold to the opinion 
that vessels owned and con’ 
overseas subsidiaries and flying foreign flags 
— subject to requisition by the United 

tates, 
Without receding in the last bit from our 


powers over such vessels. At the very least, 
such acknowl ts would have the 
benefit of facilitating exercise of that power 
in times of crisis. 

While this Agency continues to 
disagree with the Comptroller General's 
opinion, it believes that it would be 


prudent to enter into contractural.—_- 
agreements providing for requisitioning 
in accordance with section 1242(a). The 
availability of interim war risk 
insurance binders for all EUSC vessels 
represents a vehicle for come such 
contractural agreements. 

Public Law 101-115 amended section 
1202 of the Act (46 App. U.S.C. 1282) to 
require that as a condition for obtaining 
war risk insurance on foreign-flag 
vessels, such vessels be available to the 
United States in time of war or national 
emergency. That provision is 
incorporated i in the VCC which MARAD 
requires to be executed under these 
regulations by the owner of each vessel 
applying for risk insurance. Absent this 
commitment, MARAD will not issue war 
risk insurance for a foreign-flag vessel. 

Because the vessels in the EUSC fleet 
are considered to be vital to the national 
defense and the national economy, and 
would be eligible for war risk insurance 
in times of national emergency, and in 
view of the Comptroller General's 
opinion and the directive to the 
Department of Transportation in the 
National Security Sealift Policy 
statement, MARAD proposed that 
eligibility of interim war risk insurance 
binders be granted to most EUSC 
vessels. The Department of the Navy, in 
a letter from its Director, Strategic 
Sealift Division, dated November 29, 
1988, to MARAD's Director, Office of 
Trade Analysis and Insurance, supports 
making interim war risk insurance 
binders available to all EUSC vessels, 
since EUSC vessels will either be 
requisitioned in support of military 
operations or in support of the wartime 
economy. 


NPRM Comments 


On June 6; 1990, MARAD published in 
the Federal Register, a notice of 
proposed rulemaking (NPRM) proposing 
to amend its war risk insurance 
regulations (55 FR 23103). MARAD 
received comments only from The 
Federation of American Controlled 
Shipping (FACS). FACS supported the 
general intent of the NPRM, but would 
restore the blanket eligibility for all 
EUSC vessels that existed prior to 1975. 
FACS recommended that: 

(1) The Maritime Administration should 
grant across-the-board eligibility for interim 
war risk insurance binders to all types of 
EUSC vessels regardless of vessel type, size, 
or trading pattern; and 

{2} The Maritime Administration should not 
require that shipowners in e a clause 
in their charters or contracts to reflect the 
contract of commitment. 


FACS believes that the practice of 


specifying certain types of vessels and 
including a broad catchall provision 


(‘other vessels with special 
capabilities”) is less than satisfactory — 
because it leaves open too many 
questions for subjective analysis. 
Likewise, the phrase, “substantial 
engagement in U.S. foreign commerce,” 
is subject to interpretation. FACS feels . 
that the proposed amendments leave 
questions such as these up in the air, 
and thus would tend to discourage 
rather than encourage broad 
participation in the interim war risk 
insurance program. 

In support of rescinding the proposed 
requirement that owners must 
incorporate a clause in their charters or 
contracts to reflect the contract of 
commitment, FACS takes the position 
that its inclusion represents a 
burdensome, unnecessary and 
counterproductive interference with the 
normal operations of potential 
applicants. FACS also comments that its 
inclusion may keep several FACS 
members from applying for interim war 
risk insurance binders because it would 
put them at a disadvantage in 
negotiating charter and contract terms in 
the world’s shipping markets. FACS also 
points out that the inclusion of this 
requirement is contrary to the intent of 
the NPRM to streamline the 
administrative process and encourage 
applications for insurance. 


Response to Comments 


MARAD has carefully considered the 
FACS comments. While this rule 
broadens eligibility for interim war risk 
insurance binders, it still limits 
eligibility to vessels substantiaily 
employed in the foreign commerce of the 
United States or which would be 
required in the event of war or national 
emergency. As proposed to be amended, 
46 CFR part 308 specifies types and 
sizes of vessels which would be eligible 
for war risk insurance interim binders 
and allows MARAD to grant eligibility 
to other vessels with special 
capabilities. The requirement that 
eligible vessels be substantially 
employed im U.S. foreign commerce, or 
useful in the event of war or national 

. is in keeping with the basic 
intent of the statute. On this basis, 
MARAD has decided to retain the 
criteria in the NPRM. 

MARAD adopts the recommendation 
made in the second comment that 
shipowners should not be required to 
incorporate a clause in their charters or 
contracts to reflect the contract of 
commitment, and has eliminated the 
requirement in the final rule. The 
shipowners are already. bound by their 
VCCs, and to require this charter clause 
could, under some circumstances, place 





EUSC owners at a disadvantage in 
negotiating charter and contract terms in 
the world's shipping markets. The 
decision to include or not include such 
clauses should be a matter of choice, as 
it was in the past, not a legal 
requirement. 


Analysis of Regulatory Impact 


This rulemaking has been reviewed 
under Executive Order 12291, and it has 
been determined that this is not a major 
rule. It will not result in an annual effect 
on the economy of $100 million or more. 
MARAD estimates that there are 
approximately 215 EUSC vessels which 
currently do not have war risk interim ~ 
binders. If the owners or operators of 
these vessels submitted applications for 
binders, the total amount of fees 
collected would probably be less than 
$20,000. There will be no increase in 
production costs or prices for 
consumers, individual industries, 
Federal, state or local governments, 
agencies, or geographic regions. 
Furthermore, it will not adversely affect 
competition, employment, investment, 
productivity, innovation, or the ability of 
U.S.-based enterprises to compete with 
foreign-based enterprises in domestic or 
export markets. Accordingly, the 
economic impact has been found to be 
minimal. 

This rulemaking does not involve any 
change in important Departmental 
policies, and is not considered 
significant under DOT regulatory 
policies and procedures (44 FR 11034; 
February 26, 1979). 

Since the rule principally affects the 
owners and operators of large 
commercial ships, the Maritime 
Administrator certifies that it will not 
have a significant economic impact on a 
substantial number of small entities 
under the Regulatory Flexibility Act of 
1980 (5 U.S.C. 601-612). 

This rulemaking does not significantly 
affect the environment. An 
environmental impact statement is not 
required under the National 
Environmental Policy Act of 1969. It has 
also been reviewed under Executive 
Order 12612, Federalism, and it has been 
determined that it does not have 
sufficient implications for federalism to 
warrant preparation of a Federalism 
Assessment. 

This rule will amend the regulations at 
46 CFR part 308, which contain 
information collection requirements in 
§§ 308.3 and 308.6. The information 
collection for vessels has been approved 
- by the Office of Management and 
Budget (OMB) under the Paperwork 
Reduction Act of 1980 (44 U.S.C. 3501 et 
seq.). These new forms were approved 
for use in May 1989 (under OMB Control 


No. 2133-0011) and are now entitled: 
War Risk Insurance Application (Form 
MA-528); War Risk Insurance Binder 


(Form MA-942); Vessel Data (Form MA- 


828); and Underwriting Agency 
Agreement (Form MA-355). 


List of Subjects in 46 CFR Part 308 


Maritime carriers, Reporting and 
recordkeeping requirements, War risk 
insurance. 

Accordingly, 46 CFR part 308 is 
amended as follows: 


PART 308—[ AMENDED] 


1. The authority citation for part 308 is 
revised to read as follows: 


Authority: Secs. 204, 1202, 1203, 1209, 
Merchant Marine Act 1936, as amended (46 
App. U.S.C. 1114, 1282, 1283, 1289; 49 CFR 
1.66). 


2. Section 308.2(b) is revised to read 
as follows: 


§ 308.2 Requirements for eligible vessels. 
* 


* * * * 


(b) Special rules—foreign-flag vessels. 
For the purpose of providing interim 
insurance on vessels described in 
§ 308.1(b), the Maritime Administrator 
shall consider the characteristics, 
employment, and general management 
of the vessel. The Maritime 
Administrator formally determines that 
the following vessels are engaged in a 
service in the interest of the national 
defense or the national economy of the 
United States and qualify for an interim 
binder: 

(1) Vessels substantially engaged in 
the foreign commerce of the United 
States or which would be required in the 
event of war or national emergency; 

(2) Tankers of not less than 2,000 
deadweight tons; 

(3) Dry cargo vessels, including 
containerships, breakbulk, and dry bulk 
vessels; 

(4) Heavy lift vessels; 

(5) Refrigerated vessels and other 
classes of ships in short supply in the 
United States-flag fleet; 

(6) Passenger vessels; and 

(7) Other vessels with special 
capabilities, as determined by the 


‘Maritime Administration. 


* * * * * 


3. Section 308.3(c) is revised to read as 
follows: 


§ 308.3 Applications for insurance; 
warranties; supporting documents; 
payment of binder fees. 


* * * * * 


(c) Filing applications for insurance. 
All applications for insurance on a 
vessel shall be made to the American 
War Risk Agency, 14 Wall Street, New 
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York, New York 10005, underwriting 
agent for the Maritime Administration. 


* * * * * 


§ 308.3 [Amended] 

3a. Section 308.3 is amended by 
adding a parenthetical phrase to the end 
of the section to read as follows: 


(Approved by the Office of Management and 
Budget under control number 2133-0011) 


§ 308.5 [Amended] 

4. Section 308.5 is amended as follows: 
a. By amending paragraph (1) of the 
Owner’s Contract of Commitment found 

therein, by adding the following 
sentence at the end of the paragraph: 
“The Owner may also incorporate in all 
charters or contracts covering the use of 
the Vessel a clause providing for 
termination or suspension without 
notice of the charter or contract in the 
event the United States requests the use 
of the Vessel under this Voluntary 
Contract of Commitment.” 

b. By amending paragraph (2) of the 
Owner's Contract of Commitment by 
removing the words, “or through the 
Department of the Navy, pursuant to 
authorization from the Department of 
Transportation, Maritime 
Administration.” 

c. By removing paragraph (3) of the 
Owner's Contract of Commitment in its 
entirety and redesignating paragraphs 
(4) through (7) as paragraphs (3) through 
(6), respectively. 

5. Section 308.6 is revised to read as 
follows: 


§ 308.6 Period of interim binders, up- 
dating application information and new 
applications. 

(a) All existing interim binders remain 
in full force and effect without the 
necessity of re-application or the 
payment of additional fees so long as 
the Secretary of Transportation’s 
authority to provide such insurance has 
been extended and is continuous. 

(b) Assureds under interim binders 
are required to notify the American War 
Risk Agency annually, by June 30th, of 
any change in the information provided 
in their original binder applications 
including, but not limited to, change of 
address, vessel name or vessel 
characteristics. 

(c) New applications for interim 
binders on U.S.-flag vessels, with 
necessary attachments (as specified in S 
308.3), as well as checks for the binder 
fees prescribed made payable to 
“Maritime Adm.-Transportation,” shall 
be filed with the American War Risk 
Agency, 14 Wall Street, New York, New 
York 10005. All interim binders on U.S.- 
flag vessels shall become effective as of 
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the date of determination of eligibility 
by the Maritime Administration. 

{d} New applications for interim 
binders on U.S. citizen-owned or 
controlled foreign-flag vessels, with 
necessary attachments (as specified in 
§ 308.3), as well as checks for the binder 
fees prescribed made payable to 
“Maritime Adm.-Transportation,” shall 
be filed for review in accordance with 
eligibility requirements specified in 
§ 308.2, and mailed to the American 
War Risk Agency, 14 Wail Street, New 
York, New York 10005. All interim 
binders on foreign-flag vessels will 
become effective on the date the 
owner's contract of commitment is 
executed by the Maritime 
Administration. 

{Approved by the Office of Management and 
Budget under control number 2133-0011) 


6. Section 308.102 is revised to read as 
follows: 


§ 308.102 Issuance of interim binders; 
terms and conditions; fees. 

Upon acceptance of an application, an 
interim binder in the form set forth in 
§ 308.106, will be issued and there shall 
be deemed to be incorporated therein by 
references all the terms, conditions, and 
warranties contained in the application 
for war risk hull and disbursements 
insurance and the standard war risk hull 
insurance policy {set forth in § 308.107}, 
to the same extent as if such application 
and policy were made a part of the 
binder. The binder fee (not refundable) 
for U.S.-flag vessels shall be $25 per 
application for vessels under 500 gross 
tons; $100 per application for vessels 500 
gross tons or over; and $100 per LASH 
or similar type barge application. The 
binder fee (not refundable) for foreign- 
flag vessels shall be $50 per application 
for vessels under 500 gross tons; $200 
per application for vessels 500 tons or 
over; and $200 per LASH or similar type 
barge application. All fees are payable 
in U.S. funds by check to order of the 
“Maritime Adm.-Transportation.” 

7. The concluding text of § 308.202 is 
revised and added to the end of the first 
paragraph, to read as follows: 


* * * Binder fee (not refundable) 
shall be $100 per application for U.S.- 
flag LASH or similar type barges; $25 
per application for all other U.S.-flag 
vessels; $200 per application for foreign- 
flag LASH or similar type barges; and 
$50 per application for all other foreign- 
flag vessels. All fees are payable in U.S. 
funds by check to the order of “Maritime 
Adm.-Transportation.” 

8. The last two sentences of § 308.302 
are revised to read as follows: 


§ 308.302 issuance of interim binder; its 
terms and conditions. 

* * * Binder fee (not refundable} 
shall be $75 per application for U.S.-flag 
vessels and $150 per application for 
foreign-flag vessels. All fees are payable 
in U.S. funds by check to the order of 
“Maritime Adm.-Transportation.” 

_ By order of the Maritime Administrator, 
Maritime Administration. 

Dated: December 20, 1990. 
Joel C. Richard, 
Assistant Secretary. 
[FR Doc. 90-30152 Filed 12-24-90; 8:45 am] 
BILLING CODE 4910-81-M 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


50 CFR Part 20 
RIN 1018-AA24 


Migratory Bird Hunting; Migratory Bird 
Hunting Regulations on Certain 
Federal Indian Reservations and 
Ceded Lands for the 1990-91 Season; 
Correction 


AGENCY: Fish and Wildlife Service, 
Interior. 


ACTION: Final rule; correction. 


SUMMARY: This document corrects a 
portion of the recent final rule on special 
migratory bird hunting regulations for 
certain tribes on Federal Indian 
reservations, off-reservation trust lands 
and ceded lands. This correction is in 
response to a tribal request for Service 
review of the final rule provisions for 
tribal hunting under established 
guidelines as inconsistent with the 
proposed rule. The parent rule and this 
correction are necessary to allow 
establishment of season bag limits and, 
thus, harvest at levels compatible with 
populations and habitat conditions, as 
had originally been proposed. 
EFFECTIVE DATE: This rule takes effect 
on December 26, 1990. 

ADDRESSES: Comments received on final 
and proposed special hunting 
regulations and tribal proposals are 
available for public inspection during 
normal business hours in room 634- 
Arlington Square Building, 4401 N. 
Fairfax Drive, Arlington, VA. 
Communications regarding the 
documents should be addressed to: 
Director (FWS/MBMO), US. Fish and 
Wildlife Service, room 634-Arlington 
Square, Washington, DC 20240. 

FOR FURTHER INFORMATION CONTACT: 
Dr. Keith A. Morehouse, Office of 
Migratory Bird Management, U.S. Fish 
and Wildlife Service, Department of the 


Interior, room 634-Arlington Square, 
Washington, DC 20240 (703/358-1773). 


SUPPLEMENTARY INFORMATION: In the 
Friday, August 31, 1990 Federal Register 
(55 FR 35638), the U.S. Fish and Wildlife 
Service (Service) finalized special 
migratory bird hunting regulations for 
the 1990-91 hunting season for certain 
Indian tribes, under the guidelines 
described in the June 4, 1985, Federal 
Register (50 FR 23467). In this final rule, 
there was an error regarding goose 
season fength and dates for the Crow 
Creek Tribes that are corrected in this 
document. Specifically, the proposed 
rule published on Wednesday, August 8, 
1990 (55 FR 32348) announced the 
Service's intent to approve the Crow 
Creek Sioux Tribe’s proposal for a later 
beginning and ending of the goose 
season. However, the final rule failed to 
track the proposed rule intent. The 
appropriate section (Sec. i) should have 
noted that the season was to begin on 
October 20, 1990, and end on January 6, 
1991, a period of 79 days. This is a later 
goose season beginning and ending than 
in previous years. In providing permits 
to hunters, the tribe has observed the 
later opening date. 

In summary, this document corrects a 
technical error in the final migratory 
bird hunting regulations for the Crow 
Creek Sioux Tribe that pertains to the 
opening and closing dates of the goose 
season on reservation lands. 


List of Subjects in 50 CFR Part 20 


Exports, Hunting, Imports, 
Transportation, Wildlife. 


Accordingly, part 20, subchapter B, 
chapter I of title 50 of the Code of 
Federal Regulations is amended as 
follows: 


PART 20—[AMENDED] 


1. The authority citation for Part 20 
continues to read as follows: 


Authority: Migratory Bird Treaty Act, sec. 
3, Pub. L. 65-186; 40 Stat. 755 (15 U.S.C. 701- 
708h) sec. 3(h), Pub. L. 95-616; 92 Stat. 3112 
(16 U.S.C. 712). 

(Editorial Note: The following annual 
hunting regulations provided for by § 20.110 
of 50 CFR part 20 will not appear in the Code 
of Federal Regulations because of their 
seasonal nature). 


2. In § 20.110, paragraph {i)(2) is 
correctly revised to read as follows: 


§ 20.110 Seasons, limits and other 
regulations for certain Federal indian 
reservations, Indian Territory, and ceded 
lands. 


* * * * * 


{i) * ** 
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(2) Geese. Same species and daily ibag 
and possession limits as established.by 
South Dakota in the Missouri River Unit 
under final Kederal frameworks to be 
announced. The season will extend from: 
‘October 20, 1990, fhrough January 6, 


Acting Director, Fish and Wildlife Service. 
[FR Doc. 90-30153 Filed 12-24-90; 8:45 am] 
BILLING CODE 4310-55-M 


National Oceanic ‘and Atmospheric 
Administration 


50 CFR Part 642 
{DocketiNo. 8006510196) 


Coastal.Migratory Pelagic Resources 
of the.Gulf ef Mexico and South 
Atiantic 


AGENCY: National Marine Fisheries 
Service (NMFS), NOAA, Commerce. 


ACTION: Notice of bag limit reductions. 


‘SummaARY: The Secretary of Commerce 
(Secretary) reduces ‘to zero ‘the bag 
limits ‘in ‘the exclusive economic-zone 
(EEZ) for king mackerel from ‘the ‘Gulf 
migratory group. The Seoretary ‘has 
detemnined 'that the recreational 
allocation for the ‘Gulf migratory group 
of kingamadkerel was reached:on 
December 19, 1990. This reduction of the 
bag itimits iis necessary to protect tthe 
overfished Gulf king mackerel resource. 


EFFECTIVE DATES: Reduction of the bag 
limits is effective December 20, 1990; 
through June 30; 1991. 

FOR FURTHER INFORMATION CONTACT: 
Mark F. Godcharles, 813-893-3722. 
SUPPLEMENTARY INFORMATION: The 
Fishery Management Plan for-Coastal 
Migratory Pelagic Resources of the Gulf 
of Mexico:and South Atiantic, as 
amended, was developed by the Seuth 
Attlantic and Gulf.of Mexico Fishery 
Management Councils (Councils) under 
authonity of the Magnuson Fishery 
Conservation and Management Act, and 
is ¢mplemented ‘by regulations at 50: CER 
part.642. Catoh limits eecommended ‘by 
the Counoils for the -Gulf of Mexico 
migratory group -of king maokerel for the 
current fishing year (July 1, 1990, through 


_ June 30, 1991) set the reoreatinnal 


allocation ‘at 2.89 million pounds. From 
November 1 through March‘31, the 
management area for the Gulf migratory 
group of king mackerel extends im the 
the Mexico/Linitead States 
‘border to.a line extending east from the 
Volusia /Flagler County, FL, boundary 
(29°25'N. latitude). From April 1 through 
October 31, ‘the ent.area 
extends in the EEZ from the Mexico/ 
United States barder to a line extending 
direotly weat from the Collier 
County, FL, boundary (25°48'N. latitude). 
Under § 642.22(b), after. consulting 
with the Councils, the Secretary iis 
required to reduce to zero the bag limits 
for.a king:m Lmigratory group 
when the appropriate recreational 
allocation for that group has been 
reached, or is projected to:be reached, 
and when tthat group is overfished, by 
publishing a notice in the Federal 


Register. The Seuretary, based pn 

current statistics, has determined that 
the recreational allocation of 2.89 
million pounds for the Gulf migratory 
group of king mackerel was reached on 
December 19, 1990. He also finds, based 
onthe most.zecent stock assessment, 
that dhe Gulf migratory group of king 
mackerel sesource remains overfished. 
further, he has consuited with ‘fhe 
Councils and they agree with this 
finding and concur im this action. ‘Hence, 
the‘bag limits for king mackerel ‘from ‘he 
Gulf migratory group are reduced to zero 
effective December 20, 1989 fhrough 
June 80, 1961, the end of the fishing year. 
During this period, king mackerel from 
the Gulf migratory group, caught in ‘the 
EEZ, in the recreational fishery musat:be 
returned immediately to the sea, and the 
possession of king mackerel from ithe 
Gulf migratory group in or from the EEZ 
on ‘board a vessel in the recreational 
fishery is préhibited. 


Other Matters 
This action is required ‘by 30 CFR 
642.22(b) and complies with E:Q. 12291. 
Authority: 16 U.S.C. 1801 et seq. 
List.of Subjects ‘in-50 CFR Part.642 
‘Fisheries, Fishing, Reporting.and 
recordkeeping requirements. 
Dated: ‘December 19, 2990. 
Richard M. Schaefer, 
Director of Office of Fisheries,’ Conservation 
and Management, National Marine Fisheries 
Service. 
[FR Doc. 90-GO113 Riled 12-39-08; 4:25 pm] 
"BILLING ‘CODE “3510-22-™ 





Proposed Rules 


AGENCY: Agricultural Marketing Service, 
USDA. 


ACTION: Withdrawal of proposed rule. 


SUMMARY: This document withdraws a 
proposed rule concerning the need for 
regulation of the quantity of fresh 
Valencia oranges that may be shipped 
to domestic markets, a proposed 
shipping schedule and weekly 
percentage allocation between districts, 
and proposed dates for onset and 
duration of volume regulation for the 
1989-90 Valencia orange season. After a 
review of current marketing conditions, 
it is the U.S. Department of Agriculture’s 
(Department) view that the 
implementation of volume regulation for 
the 1989-90 season will not be 
necessary. 
EFFECTIVE DATE: December 26, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Beatriz Rodriguez, Marketing Specialist, 
Marketing Order Administration Branch, 
F&V, AMS, USDA, room 2524-S, P.O. 
Box 96456, Washington, DC 20090-6456; 
telephone: (202) 475-3861. 
SUPPLEMENTARY INFORMATION: This 
action withdraws a proposed rule issued 
under Marketing Order No. 908 (7 CFR 
part 908), as amended, regulating the 
handling of Valencia oranges grown in 
Arizona and a designated part of 
California, hereinafter referred to as the 
“order.” The order is effective under the 
Agricultural Marketing Agreement Act 
of 1937, as amended (7 U.S.C. 601-674), 
hereinafter referred to as the “Act.” 

On June 8, a proposed rule was issued 
concerning the need for regulation of the 


quantity of fresh Valencia oranges that 
may be shipped into domestic markets, 
a proposed shipping schedule and 
weekly percentage allocation between 
districts, and proposed dates for onset 
and duration of volume regulation for 
the 1989-90 Valencia orange season. The 
proposal was published in the Federal | 
Register on June 13, 1990 (55 FR 23938), 
and was based on a marketing policy 
which was unanimously adopted by the 
Valencia Orange Administrative 
Committee (Committee) on March 27, 
1990. The Committee is the agency 
responsible for local administration of 
the order. The comment period on the 
proposed rule was extended until July 
13, 1990. 

As the early part of the marketing 
season commenced, and comments were 
being received and reviewed, it became 
apparent to the Department from the 
prevailing conditions that 1980-90 
season volume regulation would not 
serve to effectuate the purposes of the 
Act. No further action was taken on the 
proposal, and neither the Committee nor 
the Department ever found volume 
regulations to be desirable during the 
season. 

Over 99 percent of the fruit has now 
been shipped, therefore, there is no need 
to regulate any marketable fruit that 
may be remaining. Therefore, the 
proposed rule is hereby withdrawn. 


List of Subjects in 7 CFR Part 908 


Marketing agreements, Oranges, 
Reporting and recordkeeping 
requirements. 

1. The authority citation for 7 CFR 
part 908 continues to read as follows: 

Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 

Dated: December 18, 1990. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division. 

[FR Doc. 90-30161 Filed 12-24-90; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 879 


[Docket No. FV-31-229] 


Melons Grown in South Texas; 
Proposed Budget and Rate of 
Assessment 


AGENCY: Agricultural Marketing Service, 
USDA. 


Federal Register 
Vol. 55, No. 248 


Wednesday, December 26, 1990 


ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
authorize expenditures and establish an 
assessment rate under Marketing Order 
No. 979 for the 1990-91 fiscal period. 
Authorization of this budget would 
permit the South Texas Melon 
Committee to incur expenses that are 
reasonable and necessary to administer 
the program. Funds to administer this 
program are derived from assessments 
on handlers. 


DATES: Comments must be received by 
January 7, 1991. 

ADDRESSES: Interested persons are 
invited to submit written comments 
concerning this proposal to: Docket 
Clerk, Fruit and Vegetable Division, 
AMS, USDA, P.O. Box 96456, room 2525- 
S, Washington, DC 20090-6456. Three 
copies of all written material shall be 
submitted, and they will be made 
available for public inspection at the 
Office of the Docket Clerk during regular 
business hours. All comments should 
reference the docket number and the 
date and page number of this issue of 
the Federal Register. 

FOR FURTHER INFORMATION CONTACT: 
Robert F. Matthews, Marketing Order 
Administration Branch, Fruit and 
Vegetable Division, AMS, USDA, P.O. 
Box 96456, room 2525-S, Washington, 
DC 20090-6456, telephone (202) 447- 
2431. 


SUPPLEMENTARY !NFORMAT:ON: This rule 
is proposed under Marketing Agreement 
No. 156 and Order No. 979 (7 CFR part 
979), regulating the handling of melons 
grown in South Texas. The marketing 
agreement and order are authorized by 
the Agricultural Marketing Agreement 
Act of 1937, as amended (7 U.S.C. 601- 
674), hereinafter referred to as the Act. 

This rule has been reviewed by the 
Department in accordance with 
Departmental Regulation 1512-1 and the 
criteria contained in Executive Order 
12291 and has been determined to be a 
non-major rule. 

Pursuant to the requirements set forth 
in the Regulatory Flexibility Act (RFA), 
the Administrator of the Agricultural 
Marketing Service (AMS) has 
considered the economic impact of this 
proposal on small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
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or dieproportionately burdened. 
Marketing orders issued pursuant .to the 
Act, and rules issued thereunder, are 
unique iin that they are brought about 
through group action of essentially small 
entities ecting.on theirown behalf. 
‘Thus, both statutes have ‘small entity 
orientation ‘and compatibility. 

There are approximately 25 handlers 
of Seuth Texas melons subject to 
regulation under the marketing order, 
and appreximately 35 producers in the 
production area. Small agricultural 
producers have been defined by the 
Small Business Administration (13 CER 
121:601).as ‘those having.annual receipts 
of less ‘than $500,000, and small 
agricultural service firms are defined as 
those whose annual receipts are less 
than $3,500/600. 

The budget ef expenses for the 1890— 
91 fiscal period was prepared ‘by ‘the 
South Texas Melon Committee 


(committee), the agency nespensible for — 


local administration.ef the marketing 
order, and submitted ‘to the Department 
of Agriculture for approval. The 
members of the:committee are producers 
and handlers of melons. They are 
familiar with fhe committee’s needs and 
with the costs for goods, services, and 
personnel in their local area, and are 
thus in a position ‘te formuiate an 
appropriate budget. The ‘budget was 
formulated and discussed in a ‘public 
meeting. Thus, all directly affected 
persons ‘have ‘had-an opportunity ‘to 
participate and provide input. 

‘The assessment rate recommended ‘by 
the:committee was derived by dividing 
anticipated.expenses ‘by expected 
shipments of South Texas melons. 
Because that rate would be applied to 
actual shipments, it must ‘be established 
at a rate which would produce sufficient 
income ito pay ‘the committee's expected 
expenses. 

The committee met on ‘November 20, 
1990, and unanimously recommended a 
1990-91 budget of:$279,129. This budget 
is $48,115 below dast year's budget of 
$327,284. Major increases include $2,000 
for insurance :and bonds, and $2,250 for 
‘office salaries. Major: decreases from 
last year include $8,946 for market 
development, $35,456 for production 
research,.$3,500 for furniture and 
fixtures, and $2,500 for travel.costs. 

The committee also unanimously 
recommended an assessment rate of 
$0.04 (4 cents) per.carton. This rate, 
when applied to.anticipated shipments 
of 6,000,000.cartons, would yield 
$240,000.in assessment revenue. This 
amount, when.added to.$25,000 in 
interestron committee deposits .and 
$14,129 from the reserves, would be 
adequate to.cover budgeted expenses. 
Reserve funds, currenfly.$304,570, could 


be used to. mest.any shortfall in 
assessment revenue. 

While this preposed action would 
impose same additional costs.on 
handlers, fhe -costs.are in the form of 
uniform .assessments.on all handlers. 
Seme-of the additional costs may be 
passed on te producers. However, these 
costs would be offset by the benefits 
derived érem the operation of the 
marketing order. Therefore, the 
Administrator ef tthe AMS has 
determined that this action would not 
have a significant ecenemic impact on.a 
‘substantial number of small entities. 

This action should be expedited 
‘because the committee needs to have 
sufficient funds to pay its expenses 
which are inourred.on.a contimuous 
basis. The 1990-91 fiscal period began in 
September, and the order 
requires that the rate of assessment for 
the fiscal year apply ‘to afl assessable 
melons hrandied during ‘the fiscal period. 
In addition, handlers were aware of this 
action which was recommended by tthe 
committee at a: meeting. 
Therefore, it is found ‘that a comment 
period of 10 days#s apprapriate ‘because 
the budget and assessment rate 
approval for this program needs to'be 
expedited. The committee needs to ‘have 
sufficient funds to pay its expenses 
—— areiincurred on.a.continuous 

asis. 


List of Subjects in'7 CFR Part 979 
Marketing agreements, Melons, 
Reporting and recordkeeping 
requirements. 
For ‘the reasons set forth in ‘the 
preambtie, it is proposed that’7 CER part 
979 be amended as follows: 


‘PART 979—MELONS GROWN IN 
SOUTH TEXAS 


4. The authority citation for 7:CFR 
part:979 :contmues to read as follows: 
: Secs. 1-19,-48 Stat. 81, as 
amended; 7 US.C..:601-674. 
2. A new § 979:213 is added to read as 
follows: 


§ 979.213 Expenses and assessment rate. 
Expenses .of $279,129 by the Seuth 

Texas Melon Committee are authorized 

and.an. assessment rate of $0.04 per 

carton of regulated melons is 

established for the fiscal period ending 

September 30, 1991. Unexpended funds 

may be carried over as @ Teserve. 
Dated: December 18, 1990. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 

Division. 

{FR Doc. 90-30162 Filed 12-24-90;.8:45 am] 

BILLING CODE 3410-02-M 


7 CFR Part 981 
[FV-91-217PR] 


Handling of Almonds Grown in 
Callfornia; Extension of Date for 
Satistying Reserve Disposition 
Obligation 


AGENCY: Agricultural ‘Marketing ‘Service, 
USDA. 


summany: This proposed mile extends 
from September 1, 2984, ito enember ‘34, 
2991, the date by which handlers of 
California almonds must satisfy their 
1990-91 crop year reserve diaposition 
obligation. This action :is meeded in 
order ‘to provide ample time for handlers 
to sell reserve almonds in authorized 
reserve outlsts. This:action is based.ona 
unanimous recommendation of the 
Almond Board of California a 
which is reaponsible for 

administration of the order, eccaaiee 
available information. 

DATES: Comments must be received by 
Jamwary ‘25, 1991. 

ADDRESSES: Interested persons are 
invited to-submit written comments 
concerning this proposal, comments 
‘must be-sent ‘in triplicate ‘to ‘the Docket 
Clerk, Marketing ‘Order Administrative 
Branch, Fruit and Vegetable Division, 
AMS, USDA, P:O. Box 96456, 
Washington, 'DC ‘20090-6456. ‘Comments 
should reference the docket number and 
the date and:page ‘number:of this issue 
of the Federal Register and will be made 
available for public inspection ‘in ‘the 
‘Office of the Docket Clerk during regular 
business ‘hours. 

FOR FURTHER INFORMATION CONTACT: 
Sheila Young, Marketing Specialist, 
MOAB, F&V, AMS, USDA, P/O. ‘Box 
96456, room 2525-S, ‘Washington, DC 
20009-6456; telephone: (202) 475-5992. 
SUPPLEMENTARY INFORMATION: 

This proposed mule is issued under 
Marketing. Agreement and Order Ne.:981 
(7 CFR part 981), as amended, regulating 
the handling almonds growa in 
California. This order is effective under 
the Agricultural Markefing Agreement 
Act.of 1937, as amended {(7'U'S.C. 601- 
674), hereinafter referred to as the Act. 

This proposed rule‘has been reviewed 
by the U.S. Department of Agriculture 
(Departmenf) in accordance with 
Departmental Regulation 1512-1 and ‘the 
criteria contained in Executive ‘Order 
12291 and has been determined to’be.a 
“non-major” nile. 

Pursuant ‘to requirements set forth in 
the Regulatory Flexibility Act (RFA), the 
Administrator of the Agriciiltural 
Marketing Service {AMS) ‘has 





considered the economic impact of this 
action of small entities. 

The purpose of the RFA is to fit 
regulatory actions to the scale of 
business subject to such actions in order 
that small businesses will not be unduly 
or disproportionately burdened. 
Marketing orders issued pursuant to the 
Act, and rules issued thereunder, are 
unique in that they are brought about 
through group action of essentially small 
entities acting on their own behalf. 
Thus, both statutes have small entity 
orientation and compatibility. 

There are approximately 100 handlers 
of almonds who are subject to 
regulation under the almond marketing 
order and approximately 7,000 
producers in the regulated area. Small 
agricultura! producers have been 
defined by the Small Business 
Administration (13 CFR 121.2) as those 
having annual receipts of less than 
$500,000, and small agricultural service 
firms are defined as those whose annual 
receipts are less than $3,500,000. The 
majority of handlers and producers of 
California almonds may be classified as 
small entities. 

This action would give handlers of 
California almonds an additional four 
months to satisfy their 1990-91 crop year 
reserve disposition obligations. This 
action relaxes restrictions on almond 
handlers and would not impose any 
additional burden or costs on handlers. 
This proposed action was unanimously 
recommended by the Board. 

On September 21, 1990, a final rule 
was published in the Federal Register 
(55 FR 38793) which requires handlers of 
California almonds to withhold, as a 
reserve, from normal domestic and 
export markets, 35 percent of 
merchantable almonds received from 
growers during the 1990-91 crop year. 
The remaining 65 percent (the salable 
percentage) of the crop may be sold by 
handlers in any market. The crop year 
for regulating almonds grown in 
California is from July 1 through the 
following June 30. 

Section 981.66(e) of the order provides 
that all reserve almonds which remain 
unsold as of September 1 of the next 
crop year shall be disposed of by the 
Board as soon as practicable through the 
most readily available reserve outlets. 
The date of September 1 may be 
extended to a later date by the 
Secretary, upon recommendation of the 
Board or other information. 

In a mail vote completed on October 
19, 1990, the Board unanimously 
recommended to extend the reserve 
disposition date to December 31, 1991, 
for the 1990-91 crop year only. This 
proposed action is an effort on the part 


of the Board to give handlers additional 
time to dispose of their reserve almonds. 

The Board recommended extending 
the reserve disposition date by four 
months since the agency agreement 
under which handlers dispose of reserve 
almonds was not available to handlers 
until roughly four months after the 
beginning of the crop year. Extending 
the date by which handlers must 
dispose of their reserve almonds 
imposes no additional burdens on such 
handlers. Those handlers who find it 
profitable to dispose of such reserve 
almonds prior to the proposed December 
31, 1991, could do so. 

Based on the above, the Administrator 
of the AMS has determined that 
issuance of this proposed rule would not 
have a significant economic effect on a 
substantial number of small entities. 


List of Subjects in 7 CFR Part 981 
Almonds, Marketing agreements, 
Nuts, Reporting and recordkeeping 
requirements. 
For the reasons set forth in the 
preamble, 7 CFR part 981 is proposed to 
be amended as follows: 


PART 981—ALMONDS GROWN IN 
CALIFORNIA 


1. The authority citation for 7 CFR 
part 981 continues to read as follows: 


Authority: Secs. 1-19, 48 Stat. 31, as 
amended; 7 U.S.C. 601-674. 


Subpart—Administrative Rules and 
Regulations 


2. Section 981.467 is amended by 
adding a new paragraph (c) to read as 
follows: 


§ 981.467 Disposition in reserve outlets by 
handiers. 


(c) For the 1990-91 crop year only, any 
reserve almonds remaining unsold as of 
December 31, 1991, shall be disposed of 
by the Board as soon as practical 
through the most readily available 
reserve outlets. 

Dated: December 18, 1990. 

Robert C. Keeney, 

Deputy Director, Fruit and Vegetable 
Division. 

[FR Doc. 90-30165 Filed 12-24-90; 8:45 am] 
BILLING CODE 3410-02-M 


7 CFR Part 1220 
[No. LS-90-107] 


Soybean Promotion, 
Consumer information Order 


AGENCY: Agricultural Marketing Service; 
USDA. 
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ACTION: Notice: Invitation to submit 
proposals. 


summary: Interested parties are invited 
to submit proposals for a soybean 
promotion, research, and consumer 
information order, or parts of a proposed 
order as provided for by the Soybean 
Promotion, Research, and Consumer 
Information Act. The Act authorizes a 
national industry-funded program for 
soybean promotion, research, and 
consumer information. 


Interested parties are also invited to 
submit views on whether it would be 
beneficial to hold a public meeting 
during the comment period to discuss 
the proposals. 


DATES: Proposals must be received by 
January 25, 1991 to be ensured of 
consideration. 


ADDRESSES: Proposals (two copies) 
should be mailed to: Ralph L. Tapp, 
Chief, Marketing Programs Branch, 
Livestock and Seed Division, AMS- 
USDA, room 2624-S; 8.0. Box 96456; 
Washington, DC 20090-6456. 

FOR FURTHER INFORMATICN CONTACT: 
Ralph L. Tapp, Chief, Marketing 
Programs Branch—202/3$2-1115. 
SUPPLEMENTARY INFORMATION: The 
Soybean Promotien, Research and 
Consumer Information Act, enacted on 
November 28, 1990, authorizes the 
establishment of a nationa) seybean 
promotion, research and consumer 
information program that will be funded 
by assessments on domestic soybean 
producers. Funds will be ¢ollected by 
assessing producers one half of one 
percent of the net market price (defined. 
as the soybean price after adjustments 
for grading or quality factors, as 
determined by the Secretary). Refunds 
of assessments would be made 
available to producers in accordance 
with the provisions of the Act. The 
nationwide program will be 
administered by the United Soybean 
Board, composed of approximately 65 
members who will be appointed by the 
Secretary of Agriculture. Qualified State 
Soybean Boards will nominate members 
to serve on the Board. If no such 
organizations exist, the Secretary shall 
solicit nominations for appointments in 
such manner as the Secretary 
determines appropriate. 

The national program will be 
established by a soybean promotion, 
research and consumer information 
order issued by the Secretary. Since the 
Act permits an association of soybean 
producers or any other person that 
would be affected by the order to submit 
a proposal, notice is hereby given that 
the Department of Agriculture will 
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receive written proposals for a soybean 
promotion, research, and consumer 
information order or for various 
provisions thereof. Proposals must be 
submitted in duplicate to the Marketing 
Programs Branch, Livestock and Seed 
Division; Agricultural Marketing 
Service, USDA, room 2624-S; P.O. Box 
96456, Washington, DC 20090-6456. 
Proposals must be received in the 
Department by January 25, 1991 to be 
ensured of consideration. 

In submitting proposals, interested 
persons should include: (1) The 
proposed order language; (2) a separate 
description of the proposed order 
provisions; (3) an explanation of the 
nature and purpose of the proposed 
order provisions; (4) identification of the 
sections of the Soybean Promotion, 
Research, and Consumer Information 
Act that would be implemented by an 
order provision; and (5) any other 
pertinent information concerning a 
proposal that would assist in this 
process of implementing the Act. 

Only proposals that are determined 
by the Department to be consistent with 
the Act will be published in the Federal 
Register for public comment. Interested 
parties are also invited to submit views 
on whether it would be beneficial to 
hold a public meeting during the 
comment period to discuss the 
proposals. 

List of Subjects in 7 CFR part 1220 

Administrative practice and 
procedure, Advertising, Agricultural 
research, Marketing agreements, 
Soybeans and soybean products, 
Reporting and recordkeeping 
requirements. 

Authority: The Soybean Promotion, 


Research, and Consumer Information Act, 
Pub. L. No. 101-624. 


Signed at Washington, DC: December 18, 
1990. 


Daniel Haley, 

Administrator. 

[FR Doc. 90-30163 Filed 12-24-90; 8:45 am] 
BILLING CODE 3410-02-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 39 

[Docket No. 90-CE-53-AD] 
Airworthiness Directives; Twin 
Commander Aircraft 


Corporation 500 
and 600 Series Airplanes 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking 
(NPRM). 


SUMMARY: This notice proposes to adopt 
a new airworthiness directive (AD) that 
would be applicable to certain Twin 
Commander 500 and 600 series airplanes 
that are fitted with an internal stainless 
steel strap in the spar cap assembly. The 
proposed action would require initial 
and repetitive ultrasonic inspections to 
detect and monitor possible lower wing 
spar cap corrosion. Corrosion has been 
reported in several in-service airplanes 
between the lower aluminum spar cap 
and internal stainless steel strap, which 
necessitated spar cap replacement. The 
actions specified in this proposal are 
intended to identify and correct this 
corrosion before the structural integrity 
of the airplane wings is impaired. 
DATES: Comments must be received on 
or before February 15, 1991. 

ADDRESSES: Service Bulletin No. 208, 
dated June 11, 1990, that is applicable to 
this AD may be obtained from the Twin 
Commander Aircraft Corporation, 19003 
59th Drive NE., Arlington, Washington 
98223; Telephone (206) 435-9797. This 
information also may be examined at 
the Rules Docket at the address below. 
Send comments on the proposal in 
triplicate to the FAA, Central Region, 
Office of the Assistant Chief Counsel, 
Attention: Rules Docket No. 90-CE-53- 
AD, room 1558, 601 E 12th Street, Kansas 
City, Missouri 64106. Comments may be 
inspected at this location between 8 a.m. 
and 4 p.m., Monday through Friday, 
holidays excepted. 

FOR FURTHER INFORMATION CONTACT: 
Mrs. Della Henriksen-Swartz, 
Aerospace Engineer, FAA, Northwest 
Mountain Region, 1601 Lind Avenue 
SW., Renton, Washington 98055-4056; 
Telephone (206) 227-2596. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested persons are invited to 
participate in the making of the 
proposed rule by submitting such 
written data, views, or arguments as 
they may desire. Communications 
should identify the regulatory docket 
number and be submitted in triplicate to 
the address specified above. All 
communications received on or before 
the closing date for comments, specified 
above, will be considered before taking 
action on the proposed rule. The 
proposals contained in this notice may 
be changed in light of the comments 
received. 

Comments are specifically invited on 
the overall regulatory, economic, 
environmental, and energy aspects of 
the proposed rule. All comments 


submitted will be available, both before 
and after the closing date for comments, 
in the Rules Docket for examination by 
interested persons. A report that 
summarizes each FAA-public contact 
concerned with the substance of this 
proposal will be filed in the Rules 
Docket 


Availability of NPRMs 


Any person may obtain a copy of this 
NPRM by submitting a request to the 
FAA, Central Region, Office of the 
Assistant Chief Counsel, Attention: 
Rules Docket No. 90-CE-53-AD, room 
1558, 601 E. 12th Street, Kansas City, 
Missouri 64106. 


Discussion 


The Australian Civil Aviation 
Authority (CAA), which is the 
airworthiness authority in Australia, has 
notified the FAA that corrosion 
problems have been discovered on Twin 
Commander Mode! 500S airplanes that 
are fitted with an internal stainless steel 
strap in the spar cap assembly. 
Corrosion was evident on 48 percent of 
the affected airplanes inspected by the 
CAA, and 35 percent of these had 
sufficient corrosion damage to require 
spar cap replacement. As a result, the 
CAA issued CAA AD AC/83 to require 
an inspection for corrosion on the 
affected airplanes registered for 
operation in Australia. 

In addition, two U.S. registered Twin 
Commander airplanes that are fitted 
with an internal stainless steel strap in 
the spar cap assembly have been 
inspected and the same type of 
corrosion was found. During an X-ray 
inspection of both wing spars on a 
Model 500S airplane, corrosion and 
missing rivets on both wing spars were 
discovered between station 24—4 and 24- 
5. The other inspection disclosed 
missing rivets, corrosion, and material 
delamination on a Model 690 airplane. 

The most recent U.S. inspection for 
corrosion on the affected airplanes 
disclosed six cases in which corrosion 
was detected ultrasonically even though 
no external signs were evident. These 
airplanes had complied with Twin 
Commander Service Bulletin (SB) No. 
208, dated June 11, 1990, which specifies 
a visual inspection for corrosion and 
replacement of the wing spar cap if 
corrosion is found. The CAA confirmed 
these inspection results and reported 
that spars have been replaced because 
of corrosion on airplanes that showed 
no external signs of corrosion. Under the 
provisions of a bilateral agreement, the 
CAA of Australia shared with the FAA 
the above information that relates to 
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That eeentes aphanedinntiesties 
for operation in Australia. 

The FAA has reviewed the incidents — 
described above and all other available 
information, examined the findings of 
the CAA of Australia, and determined 
that AD action is necessary for products 
of this design, certificated for operation 
in the United States. In addition, the 
FAA has determined that sole reliance 
upon the visual inspection requirements 
set forth in Twin Commander SB No. 
208, dated June 11, 1990, will not solve 
the problem and that ultrasonic 
The FAA has determined that this 
condition may exist or develop in other 
Twin Commander airplanes that are 
fitted with an internal stainless steel 
strap in the spar cap assembly at 
manufacture. These consist of Twin 
Commander Models 500U, 500S, 680W, 
680FL, 680FL{P) 681, 685, 690, 690A, and 
690B airplanes. Consequently, the 
proposed AD would require initial and 
repetitive ultrasonic inspections of the 
wing plating splice in the areas specified 
in part Il of Twin Commander SB No. 
208, dated June 11, 1990. If corrosion is 
noted, repair or replacement of the 
lower wing spar cap in accordance with 
Twin Commander SB No. 208, dated 
June 11, 1990, would be required on the 
affected airplanes. 

The compliance time for this proposed 
AD is based upon calendar time instead 
of hours time-in-service. The FAA has 
determined that a calendar time for 
compliance is the most desirable method 
because the unsafe condition described 
by the AD is caused by corrosion. 
Corrosion cen occur on ai 
regardless of whether the airplane is in 
service. Therefore, to ensure that 
corrosion is detected and corrected on 
all of the affected Twin Commander 
airplanes, a compliance schedule based 
upon calendar time instead of hours 
time-in-service is 

It is estimated that there are 689 
airplanes affected by the proposed AD 
in the US. registry, and that it will take 
approximately 16 hours to perform the 
inspections per the proposed AD at 
about $40 an hour. Based on these 
figures, the total cost impact of the 
proposed AD on U.S. operators is 
estimated to be $440,960. 


on the States, on the relationship 
between the national government and 
the States, or on the distribution of 
power and responsibilities among the 
various levels of government. Therefore, 
in accordance with Executive Order 
12612, it is determined that this proposal 


| would not have sufficient federalism 
implications to warrant the preparation 
of a Federalism Assessment. 

For the reasons discussed above, ! 
certify that this action {1) is not a “major 
rule” under Executive Order 12291; (2) is 
not a “significant rule” under DOT 
Regulatory Policies and Procedures (44 
FR 11634, February 26, 1979}; and (3) if 
promulgated, will not have a significant 
economic impact, positive or negative, 
on a substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. A copy of the draft 
regulatory evaluation prepared for this 
action has been placed in the Rules 
Docket. A copy of it may be obtained by 
contacting the Rules Docket at the 
location provided under the caption 
“ADDRESSES”. 

List of Subjects in 14 CFR Part 39 


Air transportation, Aircraft, Aviation 
safety, Safety 


The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me by the Administrator, 
the Federa] Aviation Administration 
proposes to amend 14 CFR part 39 of the 
Federal Aviation Regulations as foliows: 


PART 39—{ AMENDED] 


1. The authority citation for part 39 
continues to read as follows: 

Authority: 49 U.S.C. 1354{a), 1421 and 1423; 
49 U.S.C. 106(g) (Revised Pub. L. 87-448, 
January 12, 1983); and 14 CFR 11.88. 


$39.13 [Amended] 
2. Section 49.13 is amended by adding 
the following new AD: 


Twin Commander Aircraft Corporation: 
Docket No. 90-CE-53-AD. Applicability: 
Aerocommander Models 500U, 680FL, 
680FL{P}, 660W airplanes (serial numbers 
(S/N) 1731 through 1854); Model 500S 
airplanes (S/N 1755 through 3323); Model 
681 airplanes (S/N 6001 through 6072); 
Model 685 airplanes (S/N 12001 through 
12066); and Models 690, 690A, and 690B 
airplanes {S/N 11001 through 115686), 
certificated in any category. 

Compliance: Required within the next 90 
calendar days after the effective date of this 
AD, unless already accomplished, and every 
12 calendar months thereafter. 

To prevent structural failure of the wing in 
the area of the lower spar cap, accomplish 
the foliowing: 

(a) Perform an ultrasonic inspection for 

corresion in accordance with the instructions 

in part Il of Twin Commander SB No. 208, 

dated June 11, 1990. 

(1) If corrosion is not found, return the 
airplane to service and continue the 
inspection intervals as required in the 
Compliance section of this AD. 

(2) If corrosion damage is found, prior to 
further flight repair or replace the lower spar 


cap in accordance with the criteria and 
instructions in Twin Commander SB No. 208, 
dated June 11, 1990. Continue the 


intervals as required in the Compliance 
section of this AD. 


{b) The airplane may be flown in 
accordance with FAR 21.197 and 21.199 to a 
location where this AD may be 
accomplished. 

(c) An alternative method of compliance or 
adjustment of the initial or repetitive 
compliance times that provides an equivalent 
level of safety may be approved by the 
Manager, Modification Branch, FAA, 
Northwest Mountain Region, 1601 Lind 
Avenue SW., Renton, Washington 98055- 
4056. The request should be forwarded 
through an appropriate FAA Maintenance 
Inspector, who may add comments and then 
send it to the Manager, Modification Branch, 
FAA, Northwest Mountain Region. 

(d) All persons affected by this directive 
may obtain copies of the document referred to 
herein upon request to the Twin Commander 
Aircraft Corporation, 19003 59th Drive NE., 
Arlington, Washington 98223; or may examine 
this document at the FAA, Central] Region, 
Office of the Assistant Chief Counsel, room 
1558, 601 E. 12th Street, Kansas City, Missouri 
64106. Issued in Kansas City, Missouri, on 
December 13, 1990. 


Barry D. Clements, 

Manager, Smail Airplane Directorate, 
Aircraft Certification Service. 

[FR Doc. 99-30124 Filed 12-24-90; 8:45 am] 
BILLING CODE 4910-13-" 


14 CFR Part 71 
[Airspace Docket No. 90-ASO-23] 


Proposed Amendment to Control 
Zone, Owensboro, KY 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 
ACTION: Notice of Proposed Rulemaking. 


SUMMARY: This notice proposes to 
amend the Owensboro, KY control zone. 
This proposed action would eliminate 
the arrival area extension southwest of 
the Owensboro-Daviess County Airport. 
This extension was designed to provide 
controlled airspace protection for 
instrument flight rules (IFR) aircraft 
executing the VOR Runway 05 standard 
instrument approach procedure (SIAP). 
This SIAP has been cancelled and the 
control zone extension is no longer 
required. Additionally, a minor 
correction would be made to the 
latitude/longitude coordinates of the 
Owensboro-Daviess County Airport. 
DATES: Comments must be received on 
or before: February 8, 1991. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Federal 
Aviation Administration, ASO-530, 
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Manager, System Management Branch, 
Docket No. 90-ASO-23, P.O. Box 20636, 
Atlanta, Georgia 30320. 

The official docket may be examined 
in the Office of the Assistant Chief 
Counsel for Southern Region, Room 652, 
3400 Norman Berry Drive, East Point, 
Georgia 30344; telephone (404) 763-7646. 
FOR FURTHER INFORMATION CONTACT: 
James G. Walters, Airspace Section, 
System Management Branch, Air Traffic 
Division, Federal Aviation 
Administration, P.O. Box 20636, Atlanta, 
Georgia 30320; telephone (404) 763-7646. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No 90- 
ASO-20.” The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before the specified closing 
date for comments will be considered 
before taking action on the proposed 
rule. The proposal contained in this 
notice may be changed in the light of 
comments received. All comments 
submitted will be available for 
examination in the Office of the 
Assistant Chief Counsel for Southern 
Region, Room 652, 3400 Norman Berry 
Drive, East Point, Georgia 30344, both 
before and after the closing date for 
comment. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Federal 
Aviation Administration, Manager, 
System Management Branch (ASO-530), 
Air Traffic Division, P.O. Box 20636, 
Atlanta, Georgia 30320. Communications 
must identify the notice number of this 


NPRM. Persons interested in being 
placed on a mailing list for future 
NPRM’s should also request a copy of 
Advisory Circular No. 11-2A which 
describes the application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 71.171 of part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to amend the Owensboro, KY 
control zone. This action would 
eliminate the arrival area extension 
southwest of the Owensboro-Daviess 
County Airport. The control zone 
extension was designed to provide 
controlled airspace protection for IFR 
aircraft executing the VOR RWY 05 
SIAP. This instrument approach 
procedure has been cancelled and the 
arrival area extension is no longer 
required. Also, a minor correction would 
be made to the latitude/longitude 
coordinate position of the Owensboro- 
Daviess County Airport. Section 71.171 
of part 71 of the Federal Aviation 
Regulations was republished in FAA 
Handbook 7400.6G dated September 4, 
1990. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore, (1) is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this rule, when 
promulgated, will not have significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Control zones. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a), 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§71.171 [Amended] 


2. Section 71.171 is amended as 
follows: 

Owensboro, KY [Amended] 

Change the coordinates of Owensboro- 
Daviess County Airport to “lat. 37°44'26’N., 
long. 87°09'59" W.” and eliminate the clause, 
“within 3 miles each side of Owensboro VOR 
222 radial, extending from the 5-mile radius 
zone to 8.5 miles southwest of the VOR;” 

Issued in East Point, Georgia, on December 
10, 1990. 

Don Cass, 

Acting Manager, Air Traffic Division 
Southern Region. 

[FR Doc. 90-30126 Filed 12-24-90; 8:45 am] 
BILLING CODE 4910-13-m 


14 CFR Part 71 
[Airspace Docket No. 90-AGL-20] 


Proposed Alteration to Transition 
Area; Minot, ND 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of Proposed Rulemaking. 


SUMMARY: This notice proposes to alter 
the existing Minot, ND, transition are to 
accommodate a revised VOR runway 08 
Standard Instrument Approach 
Procedure (SIAP) to Minot International 
Airport, Minot, ND, and update the 
latitude/longitude coordinates for the 
airport. The intended effect of this 
action is to ensure segregation of the 
aircraft using approach procedures in 
instrument flight rules from other 
aircraft operating under visual flight 
tules in controlled airspace. 


DATES: Comments must be received on 
or before February 1, 1991. 

ADDRESSES: Send comments on the 
proposal in triplicate to: Federal | 
Aviation Administration Asst. Chief 
Counsel, AGL-7 Attn: Rules Docket No. 
90-AGL-20 2300 East Devon Avenue, 
Des Plaines, Illinois 60018. 

The official docket may be examined 
in the Office of the Assistant Chief 
Counsel, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois. 

An informal docket may also be 
examined during normal business hours 
at the Air Traffic Division, System 
Management Branch, Federal Aviation 
Administration, 2300 East Devon 
Avenue, Des Plaines, Illinois. 


FOR FURTHER INFORMATION CONTACT: 
Douglas F. Powers, Air Traffic Division, 





System Management Branch, AGL-530, 


Federal Aviation Administration, 2300 
East Devon Avenue, Des Plaines, Illinois 
60018, telephone (312) 694-7568. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views, 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 


are specifically invited on the overall 
regulatory, economic, environmental, 
and energy aspects of the proposal. 
Communications should identify the 
airspace docket ard be submitted in 
triplicate to the address listed above. 
Commenters wishing the FAA to 
acknowledge receipt of their comments 
on this notice must submit with those 
comments a self-addressed, stamped 
postcard on which the following 
statement is made: “Comments to 
Airspace Docket No. 80-AGL-20”. The 
postcard will be date/time-stamped and 
returned to the commenter. All 
communications received before the 
specified closing date for comments will 
be considered before taking action on 
the proposed rule. The proposal 
contained in this notice may be changed 
in the light of comments received. All 
comments submitted will be available 
for examination in the Rules Docket, 
FAA, Great Lakes Region, Office of the 
Assistant Chief Counsel, 2300 East 
Devon Avenue, Des Plaines, Illinois both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRM’s 


Any person may obtain a copy of this 
Notice of ing {NPRM} 
by submitting a request to the Federal 
Aviation Administration, Office of 
Public Affairs, Attention: Public 
Information Center, APA-430, 800 
Independence Avenue, SW., 
Washington, DC 20591, or by calling 
(202) 426-805. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 


considering 
amendment to § 71.181 of part 71 of the 
Federal Aviation Regulations (14 CFR 


part 71) to alter the designated 
transition area airspace near Minot, ND. 
The present transition area is being 
modified to accommodate a revised 
VOR runway 08 SIAP to Minot 
International Airport, Minot, ND, and to 
update the coordinates for the airport. 
The modification to the existing 
airspace would consist of a 7-mile width 
each side of the Minot VORTAC 258 
radial extending from the existing 10- 
mile radius area to 17.5 miles west of the 
VORTAC. 

The revised instrument approach 
procedure requires that the FAA alter 
the designated airspace to insure that 
the procedure will be contained within 
controlled airspace. The minimum 
descent altitude for this procedure may 
be established below the floor of the 
700-foot controlled airspace. 

Aeronautical maps and charts would 
reflect the defined area which would 
enable cther aircraft to circumnavigate 
the erea in order to comply with 
applicable visual flight rules 
requirements. 

Section 71.181 of part 71 of the Federal 
Aviation Regulations was republished in 
Handbook 7400.6G dated September 4, 


1990. 

The FAA had determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. It, 
therefore—{1) is not a “major rule” 
under Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 2, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that the rule, when 
promulgated, will not have a significant 
economic impact on a substantial 
number of small entities under the 
criteria of the Regulatory Flexibility Act. 


List of Subjects in 14 CFR Part 71 
Aviation safety, Transition areas. 
The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—{[Amended] 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a}, 1354{a), 1510; 
Executive Order 10854; 49 U.S.C. 106{g) 
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(Revised Pub. L. 97-449, January 12, 1983); 14 
CFR 11.69. 


§71.161 [Amended] 


2. Section 71.181 is armended as 
follows: 


Minot, ND [Revised] 

That extending upward from 700 
feet above the surface within a 10-mile radius 
of Minot AFB {ilat. 48°24'55""N., long. 
101°21'25”W.); within a 10-mile radius of 
Minot international Airport (lat. 48°15'34"N., 
long. 101°16'51"'W.}; within 7 miles each side 
of the Minot VORTAC 258 radial extending 
from the 10-mile radius area to 17.5 miles 
west of the VORTAC; and within 4 miles 
each side of the Minot VORTAC 138 radial 
extending from the 10-mile radius area to 15.5 
miles southeast of the VORTAC; and within 5 
miles each side of the Minot VORTAC 097 
radial, extending from the 10-mile radius area 
to 12 miles east of the VORTAC; that 
airspace extending upward from 1,200 feet 
above the surface within 54-mile radius of 
Minot AFB excluding the area north of lat. 
49°00'00"'N. 

Issued in Des Plaines, Illinois on December 
13, 1990. 

Teddy W. Burcham, 

Manager, Air Traffic Division. 

[FR Doc. 90-30127 Filed 12-24-90; 8:45 am] 
BILLING CODE 4910-13-m 


14 CFR Part 71 
[Airspace Docket No. 90-AEA-15] 


Proposed Alteration of Transition 
Area; Butier, PA 


AGENCY: Federal Aviation 
Administration (FAA), DOT. 


ACTION: Notice of proposed rulemaking. 


SUMMARY: The FAA is proposing to 
modify the 700 foot Transition Area at 
Butler, PA, established for the Butler 
County Airport, Butler, PA, due to the 
revision of air traffic control procedures 
in the area and the cancellation of a 
Standard Instrument Approach 
Procedure (SIAP) based upon an air 
navigation facility which is no longer in 
service. Additionally, the FAA proposes 
to incorporate the current geographic 
position and actual name of the airport 
to reflect the actual location and proper 
name of the airport into the Transition 
Area description. 

DATES: Comments must be received on 
or before February 1, 1991. 


ADDRESSES: Send comments on the rule 
in triplicate to: Edward R. Trudeau, 
Manager, System Management Branch, 
AEA-530, Docket No. 90-AEA-15, 
F.A.A. Eastern Region, Federal Building 
# 111, John F. Kennedy Int'l Airport, 
Jamaica, NY 11430. 





Federal Register / Vol. 55, No. 248 / Wednesday, December 26, 1990 / Proposed Rules 


The official docket may be examined 
in the Office of the Assistant Chief 
Counsel, Federal Aviation 
Administration, Fitzgerald Federal 
Building, John F. Kennedy International 
Airport, Jamaica, New York 11430. 

An informal docket may also be 


Administration, Fitzgerald Federal 
Building # 111, John F. Kennedy 
International Airport, Jamaica, NY. 
11430. 

FOR FURTHER INFORMATION CONTACT: 
Mr. Curtis L. Brewington, Airspace 
Specialist, System Management Branch, 
AEA-530, Federal Aviation 
Administration, Fitzgerald Federal 
Building # 111, John F. Kennedy 
International Airport, Jamaica, New 
York 11430; telephone: (718} 917-0857. 
SUPPLEMENTARY INFORMATION: 


Comments Invited 


Interested parties are invited to 
participate in this proposed rulemaking 
by submitting such written data, views 
or arguments as they may desire. 
Comments that provide the factual basis 
supporting the views and suggestions 
presented are particularly helpful in 
developing reasoned regulatory 
decisions on the proposal. Comments 
are specifically invited on the overall 
regulatory, aeronautical, Economic, 
environmental, and energy aspects of 
the proposal. Communications should 
identify the airspace docket and be 
submitted in triplicate to the address 
listed above. Commenters wishing the 
FAA to acknowledge receipt of their 
comments on this notice must submit 
with those comments a self-addressed, 
stamped postcard on which the 
following statement is made: 
“Comments to Airspace Docket No. 90- 
AEA-15”. The postcard will be date/ 
time stamped and returned to the 
commenter. All communications 
received before the specified closing 
date for comments will be considered 
before taking action on the proposed 
rule. The proposal contained in this 
notice may be changed in the light of 
comments received. All comments 
submitted will be available for 
examination in the Rules Docket both 
before and after the closing date for 
comments. A report summarizing each 
substantive public contact with FAA 
personnel concerned with this 
rulemaking will be filed in the docket. 


Availability of NPRMs 


Any person may obtain a copy of this 


Notice of Proposed Rulemaking (NPRM) 
by submitting a request to the Office of 


the Assistant Chief Counsel, AEA-7, 
Federal Aviation Administration, 
Fitzgerald Federal Building, John F. 
Kennedy International Airport, Jamaica, 
NY 11430. Communications must 
identify the notice number of this 
NPRM. Persons interested in being 
placed on a mailing list for future 
NPRMs should also request a copy of 
Advisory Circular No. 11-2A which 
describes the application procedure. 


The Proposal 


The FAA is considering an 
amendment to § 71.181 of part 71 of the 
Federal Aviation Regulations (14 CFR 
part 71) to revise the 700 foot Transition 
Area at Butler, PA, due to the revision of 
air traffic control procedures in the area 
and the cancellation of a SIAP which 
was based upon an aid to air navigation 
which is no longer in service. Section 
71.181 of part 71 of the Federal Aviation 
Regulations was republished in 
Handbook 7400.6F dated January 2, 1990. 

The FAA has determined that this 
proposed regulation only involves an 
established body of technical 
regulations for which frequent and 
routine amendments are necessary to 
keep them operationally current. Ht, 
therefore: (1) Is not a “major rule” under 
Executive Order 12291; (2) is not a 
“significant rule” under DOT Regulatory 
Policies and Procedures (44 FR 11034; 
February 26, 1979); and (3) does not 
warrant preparation of a regulatory 
evaluation as the anticipated impact is 
so minimal. Since this is a routine matter 
that will only affect air traffic 
procedures and air navigation, it is 
certified that this proposed rule will not 
have a significant economic impact on a 
substantial number of small entities 
under the criteria of the Regulatory 
Flexibility Act. 

List of Subjects in 14 CFR Part 71 

Aviation safety, Transition areas. 

The Proposed Amendment 


Accordingly, pursuant to the authority 
delegated to me, the Federal Aviation 
Administration proposes to amend part 
71 of the Federal Aviation Regulations 
(14 CFR part 71) as follows: 


PART 71—DESIGNATION OF FEDERAL 
AIRWAYS, AREA LOW ROUTES, 
CONTROLLED AIRSPACE, AND 
REPORTING POINTS 


1. The authority citation for part 71 
continues to read as follows: 


Authority: 49 U.S.C. 1348(a}, 1354(a), 1510; 
Executive Order 10854; 49 U.S.C. 106(g) 
(Revised Pub. L. 97-449, January 12, 1963}; 14 
CFR 11.69. 


§71.181 [Amended] 


2. Section 71.181 is amended as 
follaws: 


Butler, PA fRevised} 

That airspace extending upward from 
700 feet above the surface within a 8.5- 
mile radius of the center, lat. 
40°46'37"'N., long. 79°57’00” W., of the 
Butler County Airport, Butler, PA. 

Issued in Jamaica, New York, on November 
28, 1990. 

Gary W. Tucker, 

Manoger, Air Traffic Division. 

[FR Doc. 90-30125 Filed 12-24-90: 8:45 am} 
BILLING CODE 4010-13-m 


DEPARTMENT OF THE TREASURY 
Internal Revenue Service 
26 CFR Part t 


[CO-76-90} 
RIN 1545-AP19 


Proposed Regulations under Section 
108 of the internal Revenue Code; 
Discharge of Indebtedness 


AGENCY: Internal Revenue Service, 
Treasury. 

ACTION: Notice of public hearing on 
proposed regulations. 


SUMMARY: This document provides 
notice of a public hearing on proposed 
regulations that provide rules for 
determining whether stock issued in 
exchange for indebtedness is nominal or 
token under section 108{e)(8){A) of the 
Internal Revenue Code of 1986 (“the 
Code”). 

DATES: The public hearing will be held 
on Friday, March 8, 1991, beginning at 10 
a.m. Requests to speak and outlines of 
oral comments must be received by 
Friday, February 22, 1991. 

ADDRESSES: The public hearing will be 
held in the Internal Revenue Service 
Auditorium, Seventh Floor, 7400 
Corridor, Internal Revenue Building, 
1111 Constitution Avenue, NW., 
Washington, DC. The requests to speak 
and outlines of oral comments should be 
submitted to: Internal Revenue Service, 
P.O. Box 7604, Ben Franklin Station, 
Attn: CC:CORP:T:R (CO-76-90), Room 
4429, Washington, DC 20044. 

FOR FURTHER INFORMATION CONTACT: 
Bob Boyer of the Regulations Unit, 
Assistant Chief Counsel {Corporate}, 
202-566-3935 (not @ toll-free number}. 
SUPPLEMENTARY INFORMATION: The 
subject of the public hearing is proposed 
regulations under section 108(e)(8){A) of 
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the Internal Revenue Code of 1986 ((55 
FR 50568) Friday, December 7, 1990}. 
Section 108(e)(8)(A) was added by the 
Bankruptcy Tax Act of 1980 and 
amended by section 11325 of the 
Revenue Reconciliation Act of 1990. 

The rules of § 601.601(a)(3) of the 
“Statement of Procedural! Rules” (26 
CFR part 601) shall apply with respect to 
the public hearing. Persons who have 
submitted written comments within the 
time prescribed in the notice of 
proposed rulemaking and who also 
desire to present oral comments at the - 
hearing on the proposed regulations 
should submit not later than Friday, 
February 22, 1991, an outline of the oral 
comments/testimony to be presented at 
the hearing and the time they wish to 
devote to each subject. 

Each speaker (or group of speakers 
representing a single entity) will be 
limited to 10 minutes for an oral 
presentation exclusive of the time 
consumed by the questions from the 
panel for the government and answers 
to these questions. 

An agenda showing the scheduling of 
the speakers will be made after outlines 
are received from the persons testifying. 
Copies of the agenda will be available 
free of charge at the hearing. 

By direction of the Commissioner of 
Internal Revenue. 

Dale D. Goode, 

Federal Register Liaison Officer, Assistant 
Chief Counsel (Corporate). 

{FR Doc. 90-30192 Filed 12-24-90; 8:45 am] 
BILLING CODE 4830-01-M 


DEPARTMENT OF JUSTICE 
Parole Commission 


28 CFR Part 2 

Paroling, Recommitting and 
Supervising Federal Prisoners; 
Grading Bribery Offenses Under the 
Paroling Policy Guidelines 
AGENCY: United States Parole 


Commission, Justice. 
ACTION: Proposed rule. 


summary: The parole Commission is 
proposing an amendment to its paroling 
guidelines at 28 CFR 2.20, chapter three, 
subchapter C, section 621(a), to clarify 
its policy as to the proper grading of 
offenses involving bribery of public 
officials. The purpose of the amendment 
is to make it clear that both the 
individual who gives the bribe, and the 
corrupt official who accepts the bribe, 
are to be assigned the same offense 
severity rating, with the basis of the 
rating being the gross value of the 


property, contract, obligation, interest, 
or payment that the bribe is unlawfully 
intended to secure. 

DATES: Public comment must be 
received by February 1, 1991. 
ADDRESSES: Comments should be 
addressed to: Richard K. Preston, 
General Counsel's Office, United States 
Parole Commission, 5550 Friendship 
Boulevard, Chevy Chase, Maryland 
20815. 

FOR FURTHER INFORMATION CONTACT: 
Richard K. Preston, attorney, telephone 
(301) 492-5959. 

SUPPLEMENTARY INFORMATION: This 
amendment addresses two issues that 
have arisen in recent parole decision- 
making. The first issue is whether the 
corrupt official who takes a bribe for, 
e.g., awarding a government contract, 
should be rated according to the value 
of the contract or the value of the bribe 
taken. The second issue concerns the 
proper interpretation of the term “favor 
received,” as the measure of the offense 
committed by the bribe-giver. It has 
been questioned whether the “favor 
received” is the profit made by the 
bribe-giver, or the total claim or contract 
awarded. 

The Commission's policy is that both 
the bribe-giver and the bribe-taker 
should be rated on the same basis, in 
keeping with the Commission's general 
policy (as expressed throughout the 
guidelines) that the measure of the 
offense is the total harm (actual or 
potential) to which the criminal 
behavior exposes the victim. The 
Commission views the bribe-giver and 
the bribe-taker as equal partners in a 
crime that is most appropriately, and 
consistently, measured by the total 
value of the property, contract, etc., that 
is diverted to the bribe-giver. The 
participation of both parties is essential; 
although the bribe-taker profits only by 
the bribe amount, the essence of the 
crime is not the illegal income, but the 
fiduciary duty that is broken, which is 
best measured by the total value that is 
diverted to the bribe-giver. 

Moreover, the profit made by the 
bribe-giver also fails to offer the 
Commission a consistent method of 
evaluating the maximum exposure to 
harm which the crime created for the 
victim. For example, in a fraudulent 
procurement case, the bribe may have 
the effect not only of depriving the 
government of the value of the contract 
it awards, but of depriving an honest 
bidder, including subcontractors, 
employees, and others, of the total value 
of the business that would otherwise 
have been awarded to them. From the 
government's perspective, the bribe also 
deprives the government of the right to 


deal with honest contractors, and thus 
to promote probity in government 
contracting generally. The value of this 
important governmental interest is best 
measured by the gross value of the 
contract. 

For those cases in which using the 
gross value of the property, contract, 
obligation, interest, or payment appears 
to produce a disproportionately severe 
decision in relation to the 
circumstances, the Commission has the 
discretion to render a decision below 
the guidelines. On the other hand, the 
monetary value involved may not 
adequately reflect some additional 
government policy interest that has been 
frustrated by the crime, and this 
consideration may support a decision 
above the guideline range. 

This proposed rule change will not 
have a significant economic impact on a 
substantial number of small entities 
within the meaning of the Regulatory 
Flexibility Act. 


List of Subjects in 28 CFR Part 2 


Administrative practice and 
procedure, probation and parole, 
prisoners. 


The proposed Amendment 


Accordingly, the Parole Commission 
proposes to amend part two of 28 CFR 
as follows: 


PART 2—[AMENDED] 


1. The authority citation for 28 CFR 
part 2 continues to read: 

Authority: 18 U.S.C. 4203{a)(1) and 
4204(a)(6). 

2. 28 CFR 2.20, chapter Six, subchapter 
C, section 621(a) is revised to read as 
follows: 


2.20 Paroling policy guidelines: Statement 
of general policy. 


* * * * 


Chapter Six Offenses Involving 
Governmental Process 
* & * * o 


Subchapter C—Official Corruption 
621 Bribery or Extortion [use of official 
position—no physical threat] 

(a) Grade as a “theft offense” 
according to the value of the bribe 
demanded or received, or the favor 
received by the bribe-giver (whichever 
is greater), but not less than Category 
Three. The “favor received” is the gross 
value of the property, contract, 
obligation, interest, or payment intended 
to be awarded to the bribe-giver in 
return for the bribe. Grade the bribe- 
taker in the same manner. 


* * * * * 
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Dated: December 17, 1990. 
Benjainin F. Baer, 
Chairman, U.S. Parole Commission. 
[FR Doc. 90-30109 Filed 12-24-90; 8:45 am] 
BILLING CODE 4410-01-M 
ee 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Heaith Care Financing Administration 
42 CFR Parts 405 and 414 


[BPD-690-P] 
RIN 0938-AE8? 


Medicare Program; Payment Change 
for Home Dialysis 


AGENCY: Health Care Financing 
Administration (HCFA), HHS. 
ACTION: Proposed rule. 


SUMMARY: This proposed rule would 
implement section 6203(b) of the 
Omnibus Budget Reconciliation Act of 
1989 (Pub. L. 101-239), which limits 
Medicare payment for home dialysis 
equipment, supplies, and support 
services. Also, in accordance with 
section 6203(b), we would require that, 
for Medicare payments to be made to a 
supplier of home dialysis supplies and 
equipment when the patient's self-care 
home dialysis is not under the direct 
supervision of a Medicare approved 
renal dialysis facility, the patient must 
certify that the supplier is the sole 
supplier of his or her dialysis supplies 
and equipment. In addition, the supplier 
must agree to receive payment on an 
assignment basis only and must certify 
that it has entered into a written 
agreement with an approved dialysis 
facility, under which the facility agrees 
to furnish the patient with all home 
dialysis services and all other necessary 
dialysis supplies and services. We also 
would remove obsolete criteria for 
determining reasonable charges and 
redesignate the section which sets forth 
regulations concerning payment for 
home dialysis. We would move it to the 
newly established part 414 (“Payment 
on a Reasonable Charge Basis”). We 
also would provide a one-time-only 
opportunity for home dialysis patients to 
change from Method II to Method I with 
an immediate effective date if the 
patient submits a request within 4 
months of the effective date of the final 
rule. 

DATES: Comments will be considered if 
we receive them at the appropriate 
address, as provided below, no later 
than 5 p.m. on February 25, 1991. 
ADDRESSES: Mail comments to the 
following address: 


Health Care Financing Administration, 
Department of Health and Human 
Services, Attention: BPD-690-P, P.O. 
Box 26676, Baltimore, Maryland 21207. 
If you prefer, you may deliver your 

comments to one of the following 

addresses: 

Room 309-G, Hubert H. Humphrey 
Building, 200 Independence Ave., SW., 
Washington, DC, or 

Room 132, East High Rise Building, 6325 
Security Boulevard, Baltimore, 
Maryland. 

Due to staffing and resource 
limitations, we cannot accept facsimile 
(FAX) copies of comments. In 
commenting, please refer to file code 
BPD-690-P. Comments received timely 
will be available for public inspection as 
they are received, generally beginning 
approximately three weeks after 
publication of a document, in room 309- 
G of the Department's offices at 200 
Independence Ave., SW., Washington 
DC, on Monday through Friday of each 
week from 8:30 a.m. to 5:00 p.m. (phone: 
202-245-7890). 

FOR FURTHER INFORMATION CONTACT: 

Robert Niemann, (301) 966-4569. 

SUPPLEMENTARY INFORMATION: 


I. Background 

Medicare pays for home dialysis 
furnished beneficiaries with end stage 
renal disease (ESRD) under either of two 
methods. Under Method I (also called 
the composite rate), the same rate is 
paid to a Medicare approved dialysis 
facility regardless of where the dialysis 
is performed (that is, whether at the 
beneficiary’s home or at the facility). If 
dialysis is performed at the beneficiary’s 
home, the facility is responsible for 
furnishing (directly or indirectly) all 
necessary items and support services. 
Examples of home dialysis support 
services include, but are not limited to, 
periodic monitoring of the patient's 
home adaptation, consultation for the 
patient-with a qualified social worker 
and a qualified dietician, emergency 
visits by qualified facility personnel, and 
certain dialysis-related laboratory tests. 
Program payment for all these items and 
services is at a prospectively 
determined rate. The composite rate is 
subject to the usual Medicare Part B 
deductible and coinsurance 
requirements, and the determination of 
the amount is described in section 
1881{b}({7) of the Act. The amount is set 
by the Secretary and based on a blend 
of the costs entailed in furnishing ~ 
dialysis services in the facility and the 
costs of furnishing them in the 
beneficiary’s home. It does not include 
an allowance for paid home dialysis 
assistants. 


Under Method If {also called direct 
dealing), payment to suppliers forhome . 
dialysis supplies and equipment is made 
by the Medicare carrier on a fee-for- 
service basis, which is the traditional 
reasonable charge method used for Part 
B services. Support services furnished | 
by a dialysis facility are paid by the 
Medicare intermediary. (For hospital- 


- based facilities, these services are paid 


on the basis of cost; for independent 
facilities on the basis of charges related 
to costs.) 

Method H is an alternative to Method 
I which allows the beneficiary to make 
his or her own arrangements for 
supplies and equipment. We believe that 
Congress’ intent in establishing Method 
II was in part to save the beneficiary 
money on coinsurance expenses. This is 
supported by a Congressional document 
which states that by making “his or her 
own arrangements for supplies and 
equipment * * * the patient is often able 
to save on coinsurance expenses” 
(Subcommittee on Health and the 
Environment of the House Committee on 
Energy and Commerce, 101st Cong., 1st 
Sess., “Medicare and Medicaid Health 
Budget Reconciliation Amendments of 
1989” 40 (Comm. Print 101-M)). 

The beneficiary may choose either to 
deal with a facility, which is paid under 
Method I, or to deal directly with a 
supplier, which is paid under Method IL. 
If he or she elects to change the method 
of payment for home dialysis, the 
change is usually effective January 1 of 
the year after the calendar year in which 
the change was elected. 

Section 6203(b) of the Omnibus Budget 
Reconciliation Act of 1989 (Pub. L. 101- 
239), which became law on December 
19, 1989, amended section 1881(b)(7} of 
the Act to provide that any Medicare 
payment for dialysis made under any 
payment method other than Method I 
may not exceed the amount (or, in the 
case of continuous cycling peritoneal 
dialysis (CCPD), 130 percent of the 
amount) of the median payment that 
would have been made under the 
Method I (or composite) rate for 
hospital-based dialysis facilities. 
(Currently, the median composite rate 
for hospital-based dialysis facilities is 
about $129 per treatment, which is 
approximately $4 per treatment greater 
than the median composite rate for 
independent dialysis facilities.} 

This cap includes payment for home 
dialysis support services. As Congress 
noted in discussing the bill which 
became section 6203{b) of Public Law 
101-239, “The Committee bill would not 
repeal Method Ef nor prohibit suppliers 
from arranging services on behalf of 
patients. However, it would preclude 





payments under Method II from 
exceeding the composite rate.” 
(“Medicare and Medicaid Health Budget 
Reconciliation Amendments of 1989" 40 
(Comm. Print 101-M)). 

In setting a payment cap under 
Method IL, ( clearly intended to 
limit payment for all of the costs 
associated with home dialysis, that is, 
home dialysis supplies, home dialysis 
equipment, and home dialysis support 
services. It was in this vein that 
Congress set a cap for dialysis payments 
under Method II using the prospective 
composite rate (Method I), a rate which 
itself includes all of the costs associated 
with home dialysis. It is clear from the 
legislative history that Congress did not 
intend home dialysis to be more 
expensive under Method II than under 
Method L. To that end, all of the costs of 
home dialysis, includng home support 
services, must be capped. 

Section 6203(b) of Public Law 101-239 
also amended section 1881(b){4) of the 
Act to add the provision that, for 
Medicare payments to be made to a 
supplier of home dialysis supplies and 
equipment under Method II, the 
beneficiary must certify that the supplier 
is the sole supplier of his or her dialysis 
supplies and equipment. (A dialysis 
facility may not be paid under Method II 
for furnishing home dialysis equipment 
or supplies. Dialysis facilities furnishing 
home dialysis supplies and equipment 
are paid only under Method I.) In 
addition, the supplier must agree to 
receive payment on an assignment basis 
only. The supplier must certify that it 
has entered into a written agreement 
with a Medicare approved dialysis 
facility, under which the facility agrees 
to furnish the patient with all home 
dialysis services and all other necessary 
dialysis services and supplies (that is, 

which are not home dialysis 
equipment and supplies), including 
institutional dialysis services and 
supplies and emergency services. 

Section 6203({b) of Public Law 101-239 
further states that these changes will be 
effective for dialysis services, supplies, 
and equipment furnished on or after 
February 1, 1990. 

The current regulations covering 
Medicare payment for home dialysis 
equipment, supplies, and support 
services are found at 42 CFR 405.544. 


IL. Provisions of the Rule 


This proposed rule would amend 
§ 405.544 (“Payment for home dialysis 
equipment, supplies, and support 
services”) to remove obsolete criteria 
for determining reasonable charges for 
items and services furnished by 
nonprovider ESRD facilities before 
August 1, 1983 and to conform it to 


section 6203(b) of Public Law 101-239. 
We would delete all of the current text 
of § 405.544 except the title, and replace 
it with new text. We would also 
redesignate § 405.544 as § 414.330, in 
order to move it to Subpart E 
(“Determination of Reasonable Charges 
under the ESRD Program”) of Part 414 
(“Payment on a Reasonable Charge 


Basis”), which was recently established 


(55 FR 23435). 

Paragraph (a) of § 414.330 would 
explain payment for home dialysis 
equipment and supplies. Paragraph 
(a)(1) would state that, except as 
provided in § 414.330(a)}(2), Medicare 
pays for home dialysis equipment and 
supplies only under the prospective 
payment rates established at 42 CFR 
413.170 (that is, under Method I or the 
composite rate). 

Paragraph (a)(2) of § 414.330 would 
state that if the conditions set forth in 
§ 414.330 (a}(2)(i) through (a)(2){iv) are 
met, Medicare pays for home dialysis 
equipment and supplies on a reasonable 
charge basis in accordance with Subpart 
E (Criteria for Determinatien of 
Reasonable Charges; Reimbursement for 
Services of Hospital Interns, Residents, 
and Supervising Physicians) of part 405, 
but that the amount of payment may not 
exceed the limit we would establish for 
equipment and supplies in paragraph 
(c)(2) of § 414.330, which is described 
below. 

The conditions that must be met in 
order for Medicare payment to be made 
for home dialysis supplies and 
equipment under Method II would be set 
forth in § 414.330 (a)(2)(i) through 
(a)(2)(iv). They are: 

© The patient elects to obtain home 
dialysis equipment and supplies from a 
supplier that is not a Medicare approved 
dialysis facility. 

¢ The patient certifies to HCFA that 
he or she has only one supplier for all 
home dialysis equipment and supplies. 
This certification must be made on 
HCFA Form 382 (the “ESRD Beneficiary 
Selection” form). Although the statutory 
language suggests that the patient's 
certification is a part of the written 
agreement between the supplier and the 
facility, we believe that this certification 
should be provided to HCFA directiy by 
the patient since HCFA needs evidence 
of the certification in order to justify 
payment. 

¢ In writing, the supplier— 

—Agrees to receive Medicare payment 
for home dialysis supplies and 
equipment only on an assignment- 
related basis; and 

—Certifies to HCFA that it has a written 
agreement with one Medicare 
approved dialysis facility for each 
patient. In the agreement, the facility 
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must agree to furnish the following 
items: 


+All home dialysis support services for 
each patient in accordance with 
Subpart U (Conditions for Coverage of 
Suppliers of ESRD Services) of this 
chapter (Section 410.52 sets forth the 
scope and conditions of Medicare Part 
B coverage of home dialysis services, 
supplies, and equipment). 

+Institutional dialysis services and 
supplies (Section 410.50 sets forth the 
scope and conditions for Medicare 

Part B coverage of institutional 

dialysis services and supplies). 
+Dialysis-related emergency services. 
+Dialysis-related laboratory tests that 

are covered under the composite rate 
established at § 413.170 and to 
arrange for the laboratory to seek 
payment from the facility. The facility 
then includes these laboratory 
services in its claim for payment for 
the home dialysis support services it 
furnishes. 

+ Dialysis-related laboratory tests that 
are not covered in the composite rate 
established at § 413.170, and for which 
the laboratory files a Medicare claim 
directly. 

+All other necessary dialysis services 
and supplies (that is, those which are 
not home dialysis equipment and 
supplies). 

The intent of this provision is to 
ensure that Method II home dialysis 
patients receive the services they need 
from a facility that is qualified to furnish 
them. Prior to passage of Public Law 
101-239, Veterans Administration (VA) 
and military hospitals have furnished 
and made payment for support services 
to Medicare beneficiaries who are also 
entitled to military or VA benefits. The 
legislative history does not indicate that 
Congress intended to prevent military or 
VA hospitals from continuing to furnish 
these services to military and VA 
patients that are also entitled to 
Medicare benefits or to disrupt the 
relationship of these dually-entitled 
beneficiaries and their military or VA 
hospitals. Therefore, we will treat back- 
up agreements with military and VA 
hospitals to furnish home dialysis 
support services for Medicare 
beneficiaries who are also entitled to 
military or VA benefits as meeting the 
statutory requirement. (Payment for 
these services will continue, as in the 
past, to be the responsibility of the VA.) 

e The facility with which the 
agreement is made must be located 
within a reasonable distance from the 
patient's home (that is, located so that 
the facility-can actually furnish the 


‘needed services in a practical and 
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timely manner, taking into account 
variables like the terrain, whether the 
patient's home is located in an urban or 
rural area, the availability of 
transportation, and the usual distances 
traveled and transit time by patients in 
the area to obtain health care services). 
This provision is designed to prevent a 
supplier from circumventing the intent of 
this rule by, for example, simply 
arranging with a facility in one location 
to agree to furnish backup services to 
patients who may be iocated all over the 
country. 


Examples of home dialysis support 
services include, but are not limited to, 
periodic monitoring of the patient's 
home adaptation, consultation for the 
patient with a qualified social worker 
and a qualified dietitian, emergency 
visits by qualified facility personnel, and 
certain dialysis-related laboratory tests. 
(See § 405.2163(e), which lists the 
minimal self-dialysis support service 
requirements for a renal dialysis facility 
or renal dialysis center, and § 410.52, 
which lists the scope of home dialysis 
services, supplies, and equipment paid 
for by Medicare Part B and conditions 
for payment.) Suppliers are precluded 
from furnishing home dialysis support 
services directly. Only dialysis facilities 
may be paid for furnishing home dialysis 
support services. 

While dialysis facilities are paid 
under the composite rate for any 
dialysis treatments, other services they 
furnish, such as home dialysis support 
services under Method II or emergency 
services in the patient's home under 
Method II, are not paid in this way. 
Currently, dialysis facilities bill their 
Medicare intermediaries on an itemized 
basis for each support service they 
furnish. Hospital-based facilities are 
paid on a cost basis and independent 
facilities are paid on a reasonable 
charge-related-to-cost basis. 

Currently, paragraph (b) of § 405.544 
explains how payment for home dialysis 
support services are made. We would 
restructure it for clarity, redesignate it 
as § 414.330(b), and, to conform to 
section 6203(b), we would delete the 
reference to situations in which a 
beneficiary obtains either supplies or 
equipment or both from a supplier; the 
regulation would indicate that under 
Method II the beneficiary must receive 
both supplies and equipment from the 
same supplier. In addition, and also to 
conform to section 6203(b), we would 
state that in no case may the amount of 
payment for support services exceed the 
limit we would establish for support 
services in paragraph (c)(1) of § 414.330, 
which is described below. 


Section 1881(b)(4) of the Act requires 
the Method II supplier to arrange for the 
provision of support services with a 
dialysis facility through a written 
agreement; the dialysis facility must 
furnish all home dialysis support 
services either directly or indirectly, 
including dialysis-related laboratory 
tests. The facility bills the Medicare 
intermediary for all home dialysis 
support services. In the case of 
laboratory tests, the facility must 
arrange for a Medicare approved 
laboratory to perform the laboratory 
tests. For laboratory tests covered under 
the composite rate, the laboratory looks 
to the facility for payment; the facility 
then includes these laboratory services 
in its claim for payment for home 
dialysis support services. For all other 
laboratory tests, the laboratory files a 
claim with Medicare directly, under the 
usual procedure. 

In a new paragraph (c), we would 
impose payment limits on home dialysis 
supplies, equipment, and support 
services to conform the regulations to 
section 6203(b) of Public Law 101-239. 
This would be accomplished by dividing 
the Congressionally established cap into 
separate caps for home dialysis support 
services and for supplies and equipment. 
The amount for home dialysis support 
services would be subtracted from the 
statutory cap; the remainder would be 
the maximum paid for supplies and 
equipment. 

We considered applying the overall 
limit mandated by section 6203(b) of 
Public Law 101-239 to suppliers and 
requiring dialysis facilities to look to the 
supplier for payment of any support 
services it furnished. However, this 
would make for very complex 
agreements between suppliers and 
facilities. Neither party could know how 
many support services would be 
required for an individual in a given 
month. Therefore, neither the facility nor 
the supplier would know how much 
money would be spent on support 
services and how much was available 
for supplies and equipment. This 
unpredictable financial situation could 
endanger the viability of Method II. 

Paragraph (c)(1) would state that the 
amount of payment for home dialysis 
support services is limited to the 
national average Medicare-allowed 
charge per patient per month for home 
dialysis support services as determined 
by HCFA, plus the median cost per 
treatment for all dialysis facilities for 
laboratory tests included in the 
composite rate as determined by HCFA, 
multiplied by the national average 
number of treatments per month. 


Our data show that the average 
amount of charges for home support 
services exclusive of laboratory services 
furnished in fiscal year 1989 was $97.83 
per patient per month. (The median 
charge could not be determined from the 
available data.) The median cost per 
treatment for all dialysis facilities for 
laboratory services included in the 
composite rate established at § 413.170 
is $2.21, as reflected in HCFA's most 
recent audited dialysis facility cost data 
(1984/85 data). We propose to multiply 
this amount by the average number of 
dialysis treatments that a dialysis. 
patient receives per month to arrive at a 
monthly amount for laboratory services. 
The average number of dialysis 
treatments that a dialysis patient 
receives per month is 12.4. This takes 
into account missed treatments, 
treatments furnished in a dialysis 
facility (as distinguished from 
treatments in the home), and time spent 
in a hospital when the patient receives 
dialysis from the hospital. Multiplying 
$2.21 by 12.4, we arrive at a monthly 
amount of $27.40. This monthly amount 
for laboratory services would be added 
to the amount for other support services 
to arrive at a total amount for home 
dialysis support services of $125.23 
rounded to $125. Therefore, the cap 
applied by intermediaries to claims from 
dialysis facilities for home dialysis 
support services, including dialysis- 
related laboratory tests covered under 
the composite rate furnished under 
Method II, would be $125 per patient per 
month. 

Paragraph (c)(2) would state that 
payment for home dialysis equipment 
and supplies is limited to an amount 
equal to the result obtained by 
subtracting the support services 
payment limit in (c)(1) of this section, 
$125, from the amount (or, in the case of 
continuous cycling peritoneal dialysis, 
130 percent) of the national median 
payment as determined by HCFA that 
would have been made under the 
prospective payment rates established 
in § 413.170 of this chapter for hospital- 
based facilities. 

For purposes of implementing this 
limit, we have calculated the median 
composite rate for hospital-based 
facilities. We used the actual payment 
rates currently in effect and arrayed 
them in ascending order by facility. We 
weighted each facility's rate by the 
number of treatments it reported for 
calendar year 1988. The median 
payment rate is $128.89. We have 
rounded this amount up to $129. 

Next, we calculated a monthly amount 
because home dialysis supplies and 
equipment are commonly furnished on a 
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monthly basis and not on a per 
treatment basis. Also, in order to 
implement the payment cap, some 
standard period of time had to be 
chosen. To assure standard application 
of the limits to all suppliers by ail 
carriers, we would require all suppliers 
generally to bill on a monthly basis for 
one month's quantity of supplies. In 
addition, a home dialysis beneficiary 
could have one month's quantity of 

ies in reserve in case of unforeseen 


Thus, if we multiply 12.4 (the number 
of treatments per month) by $129 (the 
median payment rate}, we get $1,599.60 
as the monthly limit, a figure which we 
have rounded to $1,600. Therefore, the 

cap applied by carriers to claims from 
mnaastibtiemadiibesecepigenaan 
and supplies furnished under Method I 
would be $1475 per patient per month 
(that is, the median payment that would 
have been made under the prospective 
payment rates established in § 413.170 
for hospital-based facilities, $1600, 
minus $125}. For CCPD, the limit would 
be $1955 (that is, $125 subtracted from 
130 percent of $1600). 

Paragraph (c)(3) would describe the 
principles that would apply to the 
updates of these payment limits. It 
would state that updated data are 
incorporated in the payment limits when 
the prospective payment rates 
established at § 413.170 of this chapter 
are updated, and that changes are 
announced by notice in the Federal 
Register without a public comment 
period. It would state that revisions of 
the methodology for determining the 
limits are published in the Federal 

in accordance with the 
a ee 


of payment for home dialysis, the 
change is usually effective January 1 of 
the year following the calendar year in 
which the change is elected. To assist 
Method f beneficiaries who now find it 
necessary to change toe Method I (for 
example, those whose Method II 
suppliers may not wish to continue to 
furnish home dialysis equipment and 


only opportunity for home 

patients te change from Method Hf te 
Method I with an immediate effective 
date. Beneficiaries to do so 
would be required to file a Form HCFA- 
382 with HCFA indicating the method 


change within 4 months of the effective 
date of the final rule. If the HCFA-382 is 
received after this date, the change 
would not take effect until the following 
January 1, the usual date for any method 
change. 


III. Regulatory Impact Statement 
A. Executive Order 12291 


Executive Order 12291 (E.O. 12291) 
requires us to prepare and publish an 
initial regulatory impact analysis for any 
proposed rule that meets one of the E.O. 
12291 criteria for a “major rule”; that is, 
that would be likely to result in— 

© An annual effect on the economy of 
$100 million or more; 

© A major increase in costs or prices 
for consumers, individual industries, 
Federal, State, or local government 
egunsies, or regions; 
adverse effects on 
Paton. sy employment, investment, 
productivity, innovation, or on the 
ability of United States-based 
enterprises to compete with foreign- 
based enterprises in domestic or export 
markets. 

This proposed rule would limit 
Medicare payment for Method II home 
dialysis equipment and supplies and 
support services. We propose to set two 
caps: one for support services and one 
for supplies and equipment. Currently, 
under Method II, payment to suppliers 
for home dialysis supplies and - 
equipment is made by the Medicare 
carrier on a fee-for-service basis, subject 
to a $1600 per patient per month limit 
except for CCPD which is subject to a 
$2080 per patient per month limit. 
Support services furnished by a dialysis 
facility are paid by the Medicare 
intermediary without any limit. 
Hospital-based facilities are paid on the 
basis of cost; independent facilities are 
paid on the basis of charges related to 
costs. 

Section 6203{b) of Public Law 101-239 
amended section 1881(b){7) of the Act to 
provide that Medicare payment for 
dialysis services under Method I may 
not exceed the amount, or in the case of 
CCPD, 130 percent of the amount, of the 
median payment that would have been 
made under the Method I rate for 
hospital-based facilities. Pursuant to the 
law and these regulations, the following 
estimates, which reflect a decrease in 
program expenditures, represent the 
impact of reducing the cap already 
applied to home dialysis supplies and 
equipment and of applying a new cap to 
home dialysis support services: 


Federal Savings per Fiscal Year 
{In millions, rounded to nearest $5 million} 
PON sc a iti tebe Siriaas 


Since the proposed rule would not 
meet the $100 million criteria under E.O. 
12291, an initial regulatory impact 
analysis is not required. 

B. Regulatory Flexibility Act 


We generally prepare a regulatory 
flexibility analysis that is consistent 
with the Regulatory Flexibility Act 
(RFA) (5 U.S.C. 601 through 612) unless 
the Secretary certifies that a proposed 
rule would not have a significant 
economic impact on a substantial 
number of smail entities. For purposes of 
the RFA, all suppliers of home dialysis 
equipment and supplies, laboratories, 
and providers of home dialysis support 
services are considered to be small 
entities. 

Section 1102{b) of the Act requires the 
Secretary to prepare a regulatory impact 
analysis if a proposed rule may have a 
significant impact on the operations of a 
substantial number of small rural 
hospitals. We are not preparing a rural 
impact analysis since we have 
determined, and the Secretary certifies, 
that this proposed rule would not have a 
significant economic impact on the 
operations of a substantial number of 
small rural hospitals. 

We are preparing a regulatory 
flexibility analysis because of the large 
number of suppliers and laboratories 
that we anticipate would be affected 
and the potential controversy of this 
propesed rule. The following discussion 
describes the anticipated impact on 
affected parties. 


1. Impact on Suppliers 


Suppliers of home dialysis equipment 
and supplies have had a payment cap of 
$1600, and in the case of CCPD, $2080, 
per patient per mowth since February 1, 
1990, as required by Public Law 101-239. 

This proposed rule would divide the 
Congressionally-established cap into 
two separate caps: one for home dialysis 
support services and one for supplies 
and equipment. The amount for support 
services would be subtracted from the 
statutory cap; the remainder would be 
the maximum paid for supplies and 
equipment. We do not have data which 
would help us estimate the extent that 
suppliers’ income would be reduced. We 
believe, however, that a majority of 
suppliers of home dialysis equipment 
and supplies would be affected. Those 
not affected would be those suppliers 
that were charging less than the 
proposed cap per month. To compensate 
for this reduction in payment, suppliers 
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may seek to provide less expensive 
supplies and equipment. Suppliers may 
also request physicians to review orders 
for supplies and equipment to justify the 
quantity, possibly reducing unnecessary 
use, and thereby, lowering costs. 


2. Impact on Laboratories 


The facility responsible for providing 
support services must arrange for 
dialysis-related laboratory tests to be 
performed by a Medicare-approved 
laboratory. The limit for support 
services would include payment for 
dialysis-related laboratory tests 
included in the composite rate. 
Therefore, since a laboratory would be 
paid for the laboratory services included 
in the composite rate by the facility 
providing support services, the 
laboratory's payment for those services 
would depend upon its arrangements 
with the facility. Payment for all other 
dialysis-related laboratory services 
would not be affected by this regulation. 


3. Impact on Beneficiaries 


Beneficiaries are responsible for the 
20 percent coinsurance associated with 
home dialysis services. Our data show 
that the average amount of charges for 
home support services furnished in 
fiscal year 1989 was $97.83 per patient 
per month. The estimated median cost 
for laboratory srvices included in the 
composite rate per patient per month 
was Calculated to be $27.40. Therefore, 
the cap applied by intermediaries to 
claims from dialysis facilities for home 
dialysis support services furnished 
under Method II would be a rounded 
amount of $125 per patient per month. 
Each beneficiary would realize a 20 
percent savings (coinsurance) of the 
difference in payment, due to the limit 
proposed on payment for support 
services. Comparing the proposed caps 
to the existing cap, our actuaries 
estimate the following average savings 
per Method II beneficiary per calendar 
year. 

Estimated Average Savings per Beneficiary 
per Calendar Year 
[Rounded to the nearest $50] 


4. Conclusion 


Although this proposed rule, as 
required by Public Law 101-239, would 
reduce the revenue of many suppliers of 
home dialysis equipment and supplies 
and the revenue of some laboratories, 

_ the overall effect would be to pay these 


suppliers and laboratories rates that are 
comparable to rates paid to dialysis 
facilities for similar services. Medicare 
beneficiaries should benefit as the result 
of lower coinsurance payments. The 
Medicare program itself would benefit 
as a result of program savings. 


IV. Information Collection Requirements 


These proposed changes would not 
impose information collection 
requirements; consequently, they need 
not be reviewed by the Executive Office 
of Management and Budget under the 
authority of the Paperwork Reduction 
Act of 1980 (44 U.S.C. 3501 et seq.). 


V. Response to Comments 


Because of the large number of items 
of correspondence we normally receive 
on a proposed rule, we.are not able to 
acknowledge or respond to them 
individually. However, we will consider 
all comments that we receive by the 
date and time specified in the “Date” 
section of this preamble, and, if we 
proceed with a final rule, we will 
respond to the comments in the 
preamble of that rule. 


VI. List of Subjects 
42 CFR Part 405 


Administrative practice and 
procedure, Health facilities, Health 
professions, Kidney disease, 
Laboratories, Medicare, Nursing homes, 
Reporting and recordkeeping 
requirements, Rural areas, X-rays. 


42 CFR Part 414 


End-stage renal disease (ESRD), 
Health professions, Laboratories, 
Medicare. 

For the reasons set forth in the 
preamble, 42 CFR chapter IV would be 
amended as follows: 

A. Part 405, subpart E is amended as 
follows: 


PART 405—FEDERAL HEALTH 
INSURANCE FOR THE AGED AND 
DISABLED 


Subpart E—Criteria for Determination 
of Reasonable Charges; 
Reimbursement for Services of 
Hospital Interns, Residents, and 
Supervising Physicians 


1. The authority citation for subpart E 
continues to read as follows: 


Authority: Secs, 1102, 1814(b), 1832, 1833(a), 
1942 (b) and (h), 1861 (b) and (v), 1862(a)(14), 
1866(a), 1871, 1881, 1886, 1887, and 1889 of the 
Social Security Act as amended (42 U.S.C. 
1302, 1395f(b), 1395k, 13951(a), 1395u (b) and 
(h), 1395x (b) and (v), 1395y(a)(14), 1395cc{a), 
1395hh, 1395rr, 1395ww, 1395xx, and 1395zz). 


53011 


§ 405.544 (Redesignated as § 414.330} 
2. Section 405.544 is redesignated as 
§ 414.330. 


B. Part 414 is amended as follows: 


PART 414—PAYMENT ON A | 
REASONABLE CHARGE BASIS 


Subpart E—Determination of 
Reasonable Charges Under the ESRD 
Program 


1. The authority citation for part 414 
continues to read as follows: 

Authority: Secs. 1102, 1833(a), 1871, and 
1881 of the Social Security Act (42 U.S.C. ~ 
1302, 1395l(a), 1395hh, and 1394rr). 


2. Newly redesignated § 414.330 is 
revised to read as follows: 


§ 414.330 Payment for home dialysis 
equipment, supplies, and support services. 

(a) Equipment and supplies—(1) Basic 
rule. Except as provided in paragraph 
(a)(2) of this section, Medicare pays for 
home dialysis equipment and supplies 
only under the prospective payment 
rates established at § 413.170. 

(2) Exception. If the conditions in 
paragraphs (a)(2) (i}-{iv) are met, 
Medicare pays for home dialysis 
equipment and supplies on a reasonable 
charge basis in accordance with subpart 
E (Criteria for Determination of 
Reasonable Charges; Reimbursement for 
Services of Hospital Interns, Residents, 
and Supervising Physicians) of part 405, 
but the amount of payment may not 
exceed the limit for equipment and 
supplies in paragraph (c)(2) of this 
section. 

(i) The patient elects to obtain home 
dialysis equipment and supplies from a 
supplier that is not a Medicare approved 
dialysis facility. 

(ii) The patient certifies to HCFA that 
he or she has only one supplier for all 
home dialysis equipment and supplies. 
This certification is made on HCFA 
Form 382 (the “ESRD Beneficiary 
Selection” form). 

(iii) In writing, the supplier— 

(A) Agrees to receive Medicare 
payment for home dialysis supplies and 
equipment only on an assignment- 
related basis; and 

(B) Certifies to HCFA that it has a 
written agreement with one Medicare 
approved dialysis facility or, if the 
beneficiary is also entitled to military or 
veteran's benefits, one military or 
Veterans Administration hospital, for 
each patient. (See subpart U of part 405 
of this chapter for the requirements for a 
Medicare approved dialysis facility.) 
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Under the agreement, the facility or 
military or VA hospital agrees to the 
following: 

(1) To furnish all home dialysis 
support services for each patient in 
accordance with subpart U {Conditions 
for Coverage of of ESRD 
Services) of this chapter. (§ 410.52 sets 
forth the scope and conditions of 
Medicare Part B coverage of home 
dialysis services, supplies, and 
equipment.) 

{2) Te furnish institutional dialysis 
services and supplies. {§ 410.50 sets 
forth the scope and conditions for 
Medicare part B coverage of 
institutional dialysis services and 


supplies.) 

(3} To furnish dialysis-related 
emergency services. 

(4) To arrange for a Medicare 

to perform dialysis- 
related laboratory tests that are covered 
under the composite rate established at 
§ 413.176 and to arrange for the 
laboratory to seek payment from the 
facility. The facility then includes these 
laboratory services in its claim for 
payment for home dialysis support 
services. 

(5) To arrange for a Medicare 
approved taboratory to perform dialysis- 
related laboratory tests that are not 
covered under the composite rate 
established at § 413.170 and for which 
the laboratory files a Medicare claim 


directly. 

{6 To furnish all other necessary 
dialysis services and supplies (that is, 
those which are not home dialysis 
equipment and supplies). 

(iv) The facility with which the 
agreement is made must be located 
within a reasonable distance from the 
patient's home {that is, located so that 
the facility can actually furnish the 
needed services in a practical and 
timely manner, taking into account 
variables like the terrain, whether the 


transportation, and the usual distances 
traveled by patients in the area to 
obtain health care services). 

(b) Support services—{1) Basic rule. 
Except as provided in paragraph (b)(2) of 
this section, Medicare pays for support 
services only under the prospective 
payment rates established in §413.170 of 
this chapter. 

(2) Exceptions. if the patient elects to 
obtain home dialysis equipment and 
supplies from a supplier that is not an 
approved facility, Medicare pays 

than support 


hospitals referred to in paragraph (a) 
(2){iii)(B) of this section, as follows, and 
in no case may the amount of payment 


exceed the limit for support services in 
paragraph {c){1) of this section: 

{i) For support services furnished by a 
hospital-based ESRD facility, Medicare 
pays on a reasonable cost basis in 
accordance with Part 413 of this chapter. 

(ii) For support services furnished by 
an independent ESRD facility, Medicare 
pays on the basis of reasonable charges 
that are related to costs and allowances 
that are reasonable when the services 
are furnished in an effective and 
economical manner. 

(c) Payment limits—{1) Support 
services. The amount of payment for 
home dialysis support services is limited 
to the national average Medicare- 

a 


determined by HCFA, pilus the median 
cost per treatment for all dialysis 
facilities for laboratory tests included 
under the composite rate, as determined 
by HCFA, multiplied by the national 
average number of treatments per 
month. 

(2) Equipment and supplies. Payment 
for home dialysis equipment and 
supplies is iimited to an amount equal to 
the result obtained by subtracting the 
support services payment limit in (c)(1) 
of this section from the amount (or, in 
the case of continuous cycling peritoneal 
dialysis, 130 percent) of the national 
median payment as determined by 
HCFA that would have been made 
under the prospecitve payment rates 
established in § 413.170 of this chapter 
for hospital-based facilities. 

(3) Notification of changes to the 

payment limits. Updated data are 
incorporated into the payment limits 
when the prospective payment rates 
established at § 413.170 of this chapter 
are updated, and changes are 
announced by notice in the Federal 
Register without a public comment 
period. Revisions of the methodclogy for 
determining the limits are published in 
the Federal Register in accordance with 
the Department's established 
rulemaking procedures. 
(Sec. 1881 of the Social Security Act (42 
U.S.C. 1385rr)} {Catalog of Federal Domestic 
Assistance Program No. 13.774, Medicare— 
Supplementary Medical Insurance.) 

Dated: August 20, 1990. 


Gail R. Wilensky 
Administrator, Health Care Financing 
Adiministroti 
Approved November 15, 1990. 
Louis W. Sullivan, 
Secretary. 
[FR Doc. 90-30130 Filed 12-24-90; 8:45 am] 
BILLING CODE 4120-01-M 


DEPARTMENT OF TRANSPORTATION 
National Highway Tratfic Satety 
Administration 


49 CFR Part 571 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Petition for rulemaking; denial. 


SUMMARY: The purpose of this notice is 
to announce the denial of a rulemaking 
petition to amend Standard No. 213, 
Child Restraint Systems. The petition 
requests five revisions to: {1) Add a 
newborn infant dummy for use in 
restraint system testing; {2) measure 
child dummy head and chest 
accelerations; {3) require one or more 35 
mph dynamic tests, including a 15 mph 
seat-to-vehicle interior contact speed; 
(4) label restraints with maximum 
resultant acceleration values and HiC 
achieved; and (5) specify tests relating 
to the use and misuse of restraint 
systems and require that restraint 
systems be labeled with the results. 
Revision one is denied because it is 
identical to a prior petition submitted 
which has been granted. Revision two is 
denied because there is no indication of 
a safety need to instrument the child 
dummies which are not instrumented. 
Revision three is denied because there is 
not a significant safety need, and 
because increasing crash test speed 
would not necessarily improve 
crashworthiness. Revision four is denied 
because there is no evidence of a safety 
benefit from the requested labeling and 
the costs would be very high. Revision 
five is denied because the agency 
believes the misuse problem is best 
addressed by educational programs. 


FOR FURTHER INFORMATION CONTACT: 
Mr. George Mouchahoir, Office of 
Vehicle Safety Standards, National 
Highway Traffic Safety Administration, 
400 Seventh Street SW., Washington, 
DC, 20590. Telephone: (202) 366-4919. 
SUPPLEMENTARY INFORMATION: Federal 
Motor Vehicle Safety Standard No. 213, 
Child Restraint Systems, specifies j 
performance and labeling requirements 
for child restraints to reduce the number 
of children killed or injured in motor : 
vehicle crashes and in aircraft. Data on | 
vehicle crashes show that child ‘ 
restraints are highly effective in 
reducing a child's risk of death or 
serious injury in a crash. 

On April 27, 1990, Mr. Donald 
Friedman of Liability Research, Inc., 
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petitioned this agency to amend 
Standard No. 213 to: (1) Add a newborn 
infant dummy for use in restraint system 
testing; (2) measure child dummy head 
and chest accelerations; (3) require one 
or more 35 mph dynamic tests, including 
a 15 mph seat-to-vehicle interior contact 
speed; (4) label restraints with maximum 
resultant acceleration values and HIC 
achieved; and (5) specify tests relating 
to the use and misuse of restraint 
systems and require that restraint 
systems be labeled with the results. 


Newborn Infant Dummy 


The first request, to add a newborn 
infant dummy, was previously 
addressed in a petition submitted by Mr. 
Freidman in July 1988. This petition was 
granted on June 5, 1989. The agency has 
conducted research and analysis to 
provide the technical foundation for a 
rulemaking proceeding to propose a 
newborn test dummy. 

Head and Chest Accelerometers 


The second request was for the 
agency to incorporate tri-axial 
accelerometers in all child dummy 
heads and chests. The existing three- 
year old dummy is already instrumented 
with tri-axial accelerometers in the head 
and chest. Testing of a new head and 
accelerometer on this dummy has been 
completed and a final rule was 
published on July 26, 1990 (55 FR 30465). 

A Notice of Proposed Rulemaking 
(NPRM) was issued on December 21, 
1989 (54 FR 52425) proposing a nine- 
month-old dummy with tri-axial 
accelerometers incorporated in the head 
and chest. Comments received in 
response to this NPRM are currently 
being analyzed. Another NPRM was 
published on April 6, 1989 (54 FR 13901) 
proposing a six-year-old dummy with 
tri-axial accelerometers incorporated in 
the head and chest. Testing and analysis 
in response to comments from the 
NPRM is currently being performed. 

The existing six-month-old dummy is 
not instrumented, as it is used to test 
excursion limits only. Because of space 
constraints, and because this dummy 
lacks the skeletal structure necessary to 
mount the accelerometers, it would not 
be practical to instrument this dummy. 
For the same reasons, the proposed 
newborn dummy will not be 
instrumented. In addition, Mr. Friedman 
did not present any data in his petition, 
and the agency is not aware of any data, 
indicating a safety need for measuring 
HIC and chest accelerations in infants 
of this size. 


35 mph Dynamic Tests 


The petition did not contain any data 
to support either a 35 mph crash speed 
or the 15 mph interior impact test. Our 
analysis of 1981-86 National Accident 
Sampling System (NASS) data shows 
that young children tend to be injured in 
crashes at lower severities than adults. 
Based on accidents in which the delta V 
(change in velocity) was known, the 
delta V for crashes involving 98.5 
percent of the occupants of child 
restraints under 5 years of age was not 
more than 30 mph. Further, of the 
children under five years of age injured 
while in a child restraint, only 87 
injuries per year occurred in delta V's 
above 30 mph. Because only a small 
portion of injured child restraint 
occupants are in crashes above this 
severity, providing information on child 
restraint performance at a 35 mph delta 
V would not provide a substantial safety 
benefit. 

Additionaliy, although child restraints 
are tested on a laboratory sled, real- 
world performance is not only 
dependent on the design of the child 
restraint, but also on the interaction 
between the child restraint and the 
vehicle. Hence, the performance of 
safety belts, vehicle structure, head 
restraints, seats, and other components 
are critical to the performance of the 
child restraint. However, none of them is 
subjected to compliance testing above a 
speed of 30 mph. Therefore, increasing 
the speed at which a child restraint is 
tested would not necessarily provide a 
higher level of crashworthiness. 


Labeling 

The fourth requested revision, labeling 
child restraints with maximum resultant 
acceleration and HIC achieved, would 
require a different approach to assess 
performance than that currently 
required by NHTSA standards. NHTSA 
standards specify minimum performance 
requirements to prevent an 
unreasonable risk of injury. The 
standards do not address the margin by 
which a product passes the standard, or 
any corresponding safety effect. The 
requested labels would provide 
consumers with information regarding 
the margin by which a child restraint 
exceeded NHTSA's safety standard. 

While NHTSA has the authority under 
section 112(d) of the National Traffic 
and Motor Vehicle Safety Act to require 
manufacturers to provide prospective 
purchasers with performance and 


technical data, there is no evidence that 


the requested information would 


indicate a significant safety benefit for 
one child restraint versus another. 
Because there are testing, administrative 
and production costs to print and apply 
labels, the agency concludes that there 
needs to be evidence of a significant 
safety benefit before these costs should 
be imposed on manufacturers. We also 
believe that the most important 
information to provide the users of child 
safety seats is that relating to proper 
use, as discussed below. 


Use and Misuse Tests 


The final requested revision pertains 
to devising and incorporating tests 
relating to the foreseeable use and 
misuse of child restraints, and requiring 
the labeling of the relative results. The 
misuse problem extends beyond the 
restraint itself, involving a parent's 
selection of the proper restraint for his 
or her child’s size, positioning the 
restraint in the vehicle, and attaching 
the restraint to the vehicle. These 
vehicle-related factors vary 
substantially between types of belt 
systems and between front and rear 
seats of the vehicle. Thus, the misuse 
problem is associated with many factors 
other than the child restraint itself, 
including its interaction with the vehicle. 

NHTSA believes that educational 
programs are a more appropriate 
method of addressing the problem of 
misuse than amending the standard. 
Educational programs are a very 
effective means of disseminating 
information on use and misuse of safety 
devices. Items such as fastening 
restraints to car seats, routing of belts, 
proper use of child restraint harness, 
etc., are more effectively addressed 
through educational programs than 
through issuance of new standards. That 
is, the parent will generally read 
installation and use directions only once 
while public information and education 
provide a continuing message. 

NHTSA includes information on the 
importance of correct use of child safety 
seats in all publications dealing with 
child passenger safety, including the 
annual “Shopping Guide for Child and 
Infant Safety Seats”, the “One Minute 
Safety Check-Up”, the Consumer 
Information Sheet, “Transporting Your 
Child Safely”, and the annual “Idea 
Sampler for Child Passenger Safety 
Awareness Week”. In addition, we are 
in the process of developing a Desk 
Reference Guide and videotape to assist 
local child passenger safety advocates 
in educating parents about correct use 
and compatibility of child safety seats. 


BEST COPY AVAILABLE 
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Conclusions 


sed upon the above discussion, 
NHTSA has concluded that: 

(1) Revision one, to add a newborn 
dummy, should be denied as it is 
identical to Mr. Friedman's prior 
petition. 

(2) Because three of the dummies are, 
or may be, instrumented with head and 
chest accelerometers, and because there 
is no indication of a safety need to 
instrument the remaining child dummies, 
revision two of the petition should be 
denied. 

(3) Because a substantial safety need 
has not been shown for a 35 mph crash 
test or a 15 mph interior impact test, and 
because increasing the speed at which a 
child restraint is tested is not likely to 
increase performance, revision three of 
the petition should be denied. 

(4) Revision four, to label child 
restraints with maximum resultant 
acceleration and HIC achieved, should 
be denied because the costs would be 
high and there is no evidence of any 
safety benefit to be achieved. 

{5) Revision five, to establish use and 
misuse tests for child restraints, should 
be denied. NHTSA believes that this 
problem is more effectively addressed 
through educational programs. The 
entire petition is therefore denied. 

Issued on December 19, 1990. 

Barry Felrite, 

Associate Administrator for Rulemaking. 
[FR Doc. 90-30132 Filed 12-24-90; 8:45 am] 
BILLING CODE 4910-59-m 


DEPARTMENT OF THE INTERIOR 
Fish and Wildlife Service 


50 CFR Part 17 
RIN 1018-AB52 


Proposed 
Status for Six Plants from the Kokee 
Region, Island of Kauai, Hi 


AGENCY: Fish and Wildlife Service, 
Interior. 

ACTION: Proposed rule; reopening of 
comment period. 


SUMMARY: The U.S. Fish and Wildlife 
Service (Service) gives notice of 
reopening the comment period on the 
proposed determination of endangered 
status for six plants: Chamaesyce 
halemanui (no common name (NCN)), 
Dubautia latifolia (NCN), Poa 
sandvicensis (Hawaiian bluegrass), Poa 
siphonoglossa (NCN), Stenogyne 
campanulata (NCN), and Xylosma 
crenatum (NCN). These species are 
found in the Kokee region of the island 
of Kauai, Hawaii. Reopening the 
comment period will allow comments on 
this proposal to be submitted from all 
interested parties. 

DATES: Comments will now be received 
until February 25, 1991. 

ADDRESSES: Written comments and 
materials should be sent to Ernest F. 
Kosaka, Field Office Supervisor, U.S. 
Fish and Wildlife Service, room 6307, 
P.O. Box 50167, Honolulu, Hawaii 96850. 
FOR FURTHER INFORMATION CONTACT: 
Joan E. Canfield, at the above address 
(808/541-2749 or FTS 551-2749). 


SUPPLEMENTARY INFORMATION: 


Background 


Chamaesyce halemanui, Dubautia 
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latifolia, Poa sandvicensis, Poa 
siphonoglossa, Stenogyne campanulata, 
and Xylosma crenatum are found only 
in the Kokee region of the island of 
Kauai. These six species are threatened 
primarily by habitat degradation by 
feral animals, competition from alien 
plant species, road and trail 
maintenance, small population size, and 
restricted distributions. 

On September 26, 1990, the Service 
published in the Federal Register (55 FR 
39301) a proposal to list these six plant 
species as endangered. The comment 
period on the proposal originally closed 
on November 27, 1990. However, the 
public notice of the proposal intended 
for publication in The Garden Island 
newspaper was inadvertently lost in the 
mail. Therefore, the Service is extending 
the public comment period. Written 
comments may now be submitted until 
February 25, 1991, to the Service office 
in the ADDRESSES section. 


Author 


The primary author of this notice is 
Dr. Joan E. Canfield, Fish and Wildlife 
Enhancement, Pacific Islands Office, 
U.S. Fish and Wildlife Service, 300 Ala 
Moana Boulevard, Room 6307, P.O. Box 
50167, Honolulu, Hawaii 96850 (808/541- 
2749 or FTS 551-2749). 

The authority for this action is the 
Endangered Species Act of 1973 (16 
U.S.C. 1531 et seq.). 

List of Subjects in 50 CFR Part 17 

Endangered and threatened species, 
Exports, Imports, Reporting and 
recordkeeping requirements, and 
Transportation. 

Dated: December 19, 1990. 

Marvin L. Plenert, 

Regional Director, Fish and Wildlife Service. 
{FR Doc. 90-30198 Filed 12-24-90; 8:45 am] 
BILLING CODE 4310-55-M 





Notices 


This section of the FEDERAL REGISTER 
contains documents other than rules or 
proposed ruies that are applicable to the 
public. Notices of hearings and 
investigations, committee meetings, agency 
decisions and rulings, delegations of 
authority, filing of petitions and 
applications and agency statements of 
organization and functions are examples 
of. documents appearing in this section. 


DEPARTMENT OF AGRICULTURE 


Office of the Secretary 
[Docket No. 90-030N] 


National Advisory Committee on 
Microbiological Criteria for Foods; 
Meetings 


Notice is hereby given that 
subcommittee meetings of the National 
Advisory Committee on Microbiological 
Criteria for Foods, will be held on 
Tuesday through Friday, January 22-25, 
1991, in Atlanta, Georgia, at the Atlanta 
Hilton & Towers Hotel, 255 Courtland 
Street, NE., Atlanta, Georgia 30303. 

The Committee provides advice and 
recommendations to the Secretaries of 
Agriculture and Health and Human 
Services concerning the development of 
microbiological criteria by which the 
safety and wholesomeness of food can 
be assessed, including criteria for 
microorganisms that indicate whether 
foods have been produced using good 
manufacturing practices. 

Scheduled sessions are as follow: 

(1) Tuesday and Wednesday, January 
22-23, 8:30 a.m. to 5 p.m.—Sessions of 
the Listeria monocytogenes 
subcommittee. 

(2) Thursday and Friday, January 24- 
25; 8:30 a.m. to 5 p.m.—Sessions of the 
Seafood Subcommittee. 

Notice is hereby given on the 
reappointment of Dr. William L. Brown, 
President, ABC Research Corporation, 
Gainesville, Florida, to the Committee. 

The Committee meetings are open to 
the public on a space available basis. 
Comments of interested persons may be 
filed prior to the meeting in order that 
they may be considered and should be 
addressed to Ms. Catherine M. 
DeRoever, Director, Executive 
Secretariat, U.S, Department of 
Agriculture, Food Safety and Inspection 
Service, room 3175, South Agriculture 
Building, 14th and Independence 
Avenue, SW., Washington, DC 20250. In 


submitting comments, please reference 
the docket number appearing in the 
heading of this notice. Background 
materials are available for inspection by 
contacting Ms. DeRoever on (202) 447— 
9150. 


Done at Washington, DC on December 18, 
1990. 


R. J. Prucha, 

Acting Administrator, Food Safety and 
Inspection Service. ; 
[FR Doc. 90-30102 Filed 12-24-90; 8:45 am] 
BILLING CODE 3410-DM-M 


ARCHITECTURAL AND 
TRANSPORTATION BARRIERS 
COMPLIANCE BOARD 


Meeting 


AGENCY: Architectural and 
Transportation Barriers Compliance 
Board (ATBCB). 


ACTION: Notice of meeting. 


SUMMARY: The Architectural and 
Transportation Barriers Compliance 
Board (ATBCB or Access Board) has 
scheduled its regular business meeting 
to take place on Tuesday, January 8, 
1991 at the Hilton at Walt Disney World 
Village, 1752 Hotel Plaza Boulevard, 
Lake Buena Vista, Florida. A public 
forum and chairman's awards ceremony 
is scheduled for Wednesday, January 9, 
1991 at the Conference Center at Walt 
Disney World Resort. 
DATES: The schedule of events is as 
follows: : 
Tuesday, January 8, 1991: 
8:30-10:00 AM—Technical Programs 
Committee 
10:30-12:30 PM—Planning and Budget 
Committee 
2:00-5:00 PM—Business Meeting 
Wednesday, January 9, 1991: 
9:00-12:00 Noon—Public Forum 
12:00-1:30 PM—Luncheon and 
Chairman’s Awards Ceremony 
2:00-5:00 PM—Public Forum 
MATTERS TO BE CONSIDERED: Agenda 
items at the Tuesday business meeting 
include: 
¢ Approval of the November 14, 1990 
Board meeting minutes. 
¢ Procedures for setting Board 
meeting location. 
¢ Status Report on Guidelines for 
Building and Facilities; Transit Vehicles 
and Facilities; and Regulatory Impact 
Analysis (Closed Session). 
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¢ Status Report on Public Hearings. 
e Status Report on Office Move. 

* Committee Reports. 

¢ Complaint Status Report. 


FOR FURTHER INFORMATION CONTACT: 
For information regarding the business 
meetings, please contact Barbara A. 
Gilley, Executive Officer, (202) 653-7834 
(voice or TDD). 


SUPPLEMENTARY INFORMATION: All 
meetings are open to the public. 
Interpreters (sign language and oral) and 
an assistive listening system are 
available for those individuals needing 
such accommodation. 

Lawrence W. Roffee, Jr., 

Executive Director. 

[FR Doc. 80-30112 Filed 12-24-90; 8:45 am] 
BILLING CODE 6820-BP-M 


DEPARTMENT OF COMMERCE 


Agency Information Collection Under 
Review by the Office of Management 
and Budget (OMB) 


DOC has submitted to OMB for 
clearance the following proposal for 
collection of information under the 
provisions of the Paperwork Reduction 
Act (44 U.S.C. chapter 35). 


Agency: Patent and Trademark Office. 

Title: User Survey/Quality 
Reinforcement Program. 

Form number: PTO-1582 OMB Control 
Number: N/A. 

Tvpe of request: New. 

Burden: 19,600 responses; 3,920 
reporting hours. Average time per 
response is 12 minutes. 

Needs and uses: The purpose of the 
survey is to track and improve the 
quality of the examination processes for 
the users of the patent system. The data 
obtained is necessary to establish the 
benchmark of quality in a continuous 
improvement effori. 

Affected public: Patent applicants or 
their agents. 

Frequency: Annually. 

Respondent's obligation: Voluntary. 

OMB Desk Officer: Maya Burnstein, 
395-3785. 

Copies of the above information 
collection proposal can be obtained by 
calling or writing DOC Clearance 
Officer, Edward Michals, (202) 377-3271, 
Department of Commerce, room 5327, 
14th and Constitution Avenue, NW., 
Washington, DC 20230. 





53016 


Written comments and 
recommendations for the proposed 
information collection should be sent to 
Maya Burnstein, OMB Desk Officer, 
room 3235, New Executive Office 
Building, Washington, DC 20503. 

Dated: December 19, 1990. 

Edward Michals, 
Departmental Clearance Officer, Office of 
Management and Organization. 


[FR Doc. 90-30136 Filed 12-26-90; 8:45 amj 
BILLING CODE 3510-01-m 


Bureau of the Census 
[Docket No. 901220-0320] 
Annual Survey of Retail Trade Data 


AGENCY: Bureau of the Census, 
Commerce. 


ACTION: Notice of determination. 


SUMMARY: In accordance with Title 13, 


United States Code, sections 182, 224, 
and 225, I have determined that various 
government agencies need the 1990 
annual retail trade data to provide a 
sound statistical basis for the 
formulation of economic policy and that 
these data also serve a variety of public 
and business needs. This annual survey 
is a continuation of similar surveys that 
we have conducted each year since 1951 
(except 1954). It provides, on a 
comparable classification basis, annual 
sales, purchases of merchandise, 
accounts receivable balances, and year 
end inventories for 1989 and 1990. These 
data are not available publicly on a 
timely basis from nongovernmental! or 
other governmental sources. 

FOR FURTHER INFORMATION CONTACT: 
Ron Piencykoski on (301) 763-5294. 
SUPPLEMENTARY INFORMATION: The 
Census Bureau is authorized to take 
surveys necessary to furnish current 
data on the subjects covered by the 
major censuses authorized by title 13, 
United States Code. This survey will 
provide continuing and timely national 
statistical data on retail trade for the 
period between economic censuses. 

The next economic censuses will be 
conducted for 1992. The data collected 
in this survey will be within the general 
scope and nature of those inquiries 
covered in the economic censuses. 

The Census Bureau-will require a 
selected sample of firms operating retail 
establishments in the United States 
(with sales size determining the 
probability of selection) to report in the 
1990 Annual Retail Trade Survey on the 
specified subjects. We will furnish 
report forms to the firms covered by this 
survey and will require their 
submissions within 30 days after receipt. 


This survey has been submitted to the 
Office of Management and Budget, in 
accordance with the Paperwork 
Reduction Act, Public Law 96-511, as 
amended, and was cleared under OMB 
Control No. 0607-0013. We will provide 
copies of the form upon written request 
to the Director, Bureau of the Census, 
Washington, DC 20233. 


Conclusion 


Based upon the foregoing 
determination, I have directed that an 
annual survey be conducted for the 
purpose of collecting these data. 


‘Dated: December 14, 1990. 
Barbara Everitt Bryant, 
Director, Bureau of the Census. 
{FR Doc. 90-30111 Filed 12-24-90; 8:45 am] 
BILLING CODE 3510-07-M 


Export Administration 
[Docket No. 9109-01] 


Action Affecting Export Privileges; 
Caesar Electronics, inc. 


Summary 


The November 29, 1990 recommended 
Decision and Order of the 
Administrative Law Judge (ALJ), which 
is attached hereto, is hereby affirmed, 
except that Caesar Electronics, Inc. 
(Respondent) is assessed a civil penalty 
of $20,000, $10,000 for each of the two 
violations commitieed by Respondent, 
instead of $100,000 as recommended by 
the ALJ. Pursuant to the ALJ's 
recommended Decision and Order, 
Respondent and all successors, 
assignees, officers, partners, 
representatives, agents, and employees 
are hereby denied for a period of 15 
years from the date hereof all privileges 
of participating, directly or indirectly, in 
any manner or capacity, in any 
transaction involving commodities or 
technical data exported from the United 
States in whole or in part, or to be 
exported, or that are otherwise subject 
to the Export Administration 
Regulations (15 CFR parts 768-799). In 
addition, all outstanding individual 
validated export licenses in which 
Respondent appears or participates, in 
any manner or capacity, are hereby 
revoked and shall be returned forthwith 
to the Office of Export Licensing for 
cancellation. Further, all of 
Respondent's privileges of participating, 
in any manner or capacity, in any 
special licensing procedure, including, 
but not limited to, distribution licenses, 
are hereby revoked. This action is 
further subject to the other conditions 
enumerated in the recommended Order 
of the ALJ. 
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Order 


On November 29, 1990, the ALJ 
entered his recommended Decision and 
Order in the above-referenced matter. 
The Decision and Order, a copy of 
which is attached hereto and made a 
part hereof, has been referred to me for 
final action. Having examined the 
record and based on the facts in this 
case, I hereby affirm the Decision and 
Order of the ALJ as modified in 
accordance with the Summary above. 


This constitutes final agency action in 
this matter. 


Dated: December 19, 1990. 
Dennis E. Kloske, 
Under Secretary for Export Ad.ninistration. 


Decision and Order 


Appearance for Respondent: 

Dean Francis Pace, Esq., suite 2080 Century 
City North, 10100 Santa Monica 
Boulevard, Los Angeles, CA. 90067. 

Appearance for Agency: 

Anothony K. Hicks, Esq., Attorney-Advisor, 
Office of Chief Counsel for Export 
Administration, U.S. Department of 
Commerce, room H-3837, 14th & 
Constitution Ave., NW., Washington, DC 
20230. . 


Preliminary Statement 


On. April 21, 1989, the Office of Export 
Enforcement, Bureau of Export 
Administration, United States 
Department of Commerce (the Agency), 
issued a charging letter to Respondent 
Caesar Electronics, Inc. (Caesar) 
pursuant to the Export Administration 
Act of 1979 (50 U.S.C.A. app. 2401-2402), 
as amended, (the Act), and the Export 
Administration Regulations (the 
Regulations).! The Charging Letter 
alleged Caesar committeed one violation 
of 15 CFR 787.5(a)(3) and one violation 
of 15 CFR 787.5(a)(1)(ii) (1984).? 

On June 14, 1989, following a series of 
attempts at service, through Counsel, 
Caesar filed an answer and a demand 
for a hearing. On October 30, 1989, 
approximately one week before the 


! The Act was reauthorized and amended by the 
Export Administration Amendments Act of 1985, 
Public Law 99-64, 99 Stat. 120, (July 12, 1985), and 
amended by the Omnibus Trade and 
Competitiveness Act of 1988, Public Law 100-418, 
102 Stat. 1107 (August 23, 1988). 

The Regulations, formerly codified at 15 CFR 
parts 368-399, were redesignated as 15 CFR parts 
768-799, effective October 1, 1988 (43 FR 37751. 
September 28, 1988). 

2 The Regulations governing the violations at 
issue are found in the 1984 version of the Code of 
Federal Regulations. Those Regulations are codified 
at 15 CFR parts 368-399 (1984) and, to the degree to 
which.they pertain to this matter, are substantially 
the same as the 1988 version. The change in 
numeration from the 300 to the 700 series. did not 
effect any substantive changes in the regulations 
charged here. 
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scheduled hearing, the Agency filed a 
Motion for Summary Judgment. Because 
the time for Respondent to file an 
appropriate reply was inadequate, ruling 
on the motion was withheld. The 
Agency renewed its motion for summary 
judgment at the outset of the hearing on 
November 8, 1989 in Washington, DC. 
Again, the Administrative Law Judge 
withheld ruling on-the motion. The two- 
day hearing was terminated by the 
Administrative Law Judge upon his 
determination that summary judgment 
was appropriate following receipt of 
evidence respecting the legal and factual 
allegations. 


Motion for Summary Judgment 


Although not directly applicable to 
this administrative proceeding, the 
Federal Rules of Civil Procedure provide 
that summary judgment is appropriate 
when there is no genuine dispute as to 
any material fact, and that the moving 
party is entitled to judgment as a matter 
of law. Fed. R. Civ. P. 56(c). That rule 
also provides that motions for summary 
judgment must be filed at least ten days 
before a hearing. However, the court 
still has the authority to grant a motion 
for summary judgment if there has been 
no prejudice to the opposing party. See, 
e.g., Kistner v. Califano, 579 F.2d 1004 
(6th Cir. 1978). 

An agency may dispose of a 
controversy on the pleadings without an 
evidentiary hearing when the opposing 
presentations reveal that no dispute of 
fact is involved. Consolidated Oil & Gas, 
Inc. v. FERC, 806 F.2d 275, 279 (DC. Cir. 
1986). Specifically, the Supreme Court 
has ruled: 


[T]he mere existence of some alleged 
factual dispute between the parties will not 
defeat an otherwise properly supported 
motion for summary judgment; the 
requirement is that there be no genuine issue 
of material fact. 

As to materiality, the substantive law will 
identify which facts are material. Only 
disputes over facts that might affect the 
outcome of the suit under the governing law 
will properly preclude the entry of summary 
judgment. Factual disputes that are irrelevant 
or unnecessary will not be counted. 


Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 247-248 (1986) (emphasis in the 
original). 

Further, it has been the practice of this 
Tribunal to entertain such motions. See 
_In the Matter of Edward J. Elkins, 

FR (November 16, 1990); 
In the Matter of Spawr Optical 
Research, Inc., 51 FR 7477 (March 4, 
1986), aff'd (1986). Section 788.12 of the 
Regulations provides the Administrative 
Law Judge with discretion in a pre- 
hearing posture to simplify issues or 


otherwise expedite the disposition of the 
proceeding.® 

Although a hearing in which 
testimony and evidence were received 
was initiated, once the parties had 
reached stipulations on several factual 
issues, and there were no remaining 
genuine issues of material fact, there 
was no need to continue the hearing. 
The termination of the hearing by this 
Tribunal made summary judgment 
appropriate at that stage of the 
proceeding. 

In opposition to the Agency’s original 
and renewed Motion for Summary 
Judgment, the Respondent asserts that it 
was denied “Adjective Due Process 
under the Fifth Amendment to the 
United States Constitution” (Opposition 
By Respondent at 2). Further, in its post- 
hearing briefs, Respondent presents a 
hornbook treatment of the law on 
summary judgment but again has failed 
to enumerate the factual questions in 
dispute which would require a denial of 
the motion. The Agency has established 
through its presentation that no genuine 
issues of material fact exist and the 
Respondent has not rebutted that 
presentation. Repeatedly, in numerous 
orders from the Tribunal and throughout 
the hearing the Administrative Law 
Judge requested the Respondent identify 
the factual issues in contention.* In 
response to the orders issued from the 
Tribunal and the orders at the hearing, 
Respondent has failed to specify any 
facts at issue which would warrant a 
hearing. 

Respondent is collaterally estopped 
from litigating any issues which were 
established in the criminal conviction of 
Warren Thompson, the former vice- 
president of Caesar Electronics. Though 
the corporation itself was not criminally 
convicted, the facts which established 
the conviction of its officer, Thompson, 
prevent, Caesar from denying the facts 
as established in that case. Spawr 
Optical Research, Inc. v. Baldridge, 649 
F. Supp. 1366 (DC Cir. 1986).5 


3 The Administrative Conference recommends 
that “[djelays in the administrative process can be 
avoided by eliminating unnecessary evidentiary 
hearings where no genuine issue of material fact 
exists.” 1 CFR 305.70-3 (1988). 

* At least three Orders issued by the 
Administrative Law Judge directed Respondent's 
Counsel to list the factual issues in contention. (See, 
Order dated 6/21/89; Order dated 8/25/89; Order 
dated 9/20/89). Further, at the hearing the 
Administrative Law Judge ordered Respondent's 
Counsel to state the factual issues in contention; 
Counsel responded with equivocation and 
unsubstantiated Constitutional challenges. (See, 
e.g., transcript at 27, 142-143, 190-191, 200-201, 210- 
211, 252). 

5 The record reflects that in the United States 
District Court for the Northern District of California, 
criminal proceedings were initiated and a 
conviction obtained respecting Warren E. 


53017 


Facts 


The essential facts are not in dispute.® 
As part of the evidence of record, 
Respondent filed an Order 7 from the” 
United States District Court Northern 
District of California, dated September 
22, 1988, from which the following facts 
adopted and restated: 

In the fall of 1983, Caesar placed an order 
with Fairchild for a Sentry Series 20 LSI/VLSI 
Test System (the “Sentry System”) ® with 
peripheral equipment. The Sentry System is a 
high technology test system for semi- 
conductor chips used for production and 
engineering testing at semiconductor 
factories. In 1983, the Sentry System was 
classified at the highest level of the 
Commodity Control List by the United States 
Department of Commerce (“Commerce”). 
Accordingly, the Sentry System is strictly 
regulated for export due to the possibility 
that such equipment could be diverted to 
unfriendly foreign governments and used for 
military purposes. 

Caesar's order for the Sentry System raised 
suspicions at Fairchild about a possible 
diversion for several reasons. First, Caesar 
was not an established customer of Fairchild 
and ordered the Sentry System with an 
electrical configuration which could only be 
used outside the United States. Second, it 
was considered unusual that a European user 
would order from the United States since 
Fairchild had a French affiliate Enertec, S.A. 


Thompson, the vice-president of the Respondent 
Corporation. Thereafter administrative proceedings, 
identical to those involved here, were initiated 
against Mr. Thompson. They have been the subject 
of a consent agreement. As noted in the 
administrative proceeding titled, Jn the Matter of 
Spawr Optical Research, Inc., §1 FR 7477 (1986), and 
subsequent federal court decision, Spawr Optical 
Research, Inc. v. Baldridge, 649 F. Supp. 1366 
(D.D.C. 1986), factual determinations of a Court of 
competent jurisdiction are not subject to 
redetermination before this administrative Tribunal. 
See also, Manner, 55 FR 19763 (1990); Meyers v. 
Secretary of Health and Human Services, 893 F.2d 
940 (6th Cir. 1990); Petition of Breau, 565 A.2d 1044 
(N.H. 1989), to the same effect with regard to 
proceedings in foreign courts, the effect of a plea of 
nolo contendere, and the disposition in other 
administrative tribunals involving the same facts. 


6 Toward the close of the hearing, the 
Administrative Law Judge asked Respondent's 
Counsel to state for the record those facts which 
remained in contention (Tr. 252). Caesar listed a 
number of items, most of which were stipulated to 
by the Agency because the Agency did not disagree 
with Caesar's version of the events. According to 
Caesar, the remaining areas of dispute were: (1) The 
meaning of the word “validation” (Tr. 261), (2) the 
meaning of the stamp on the export license A724404 
(/d.), and (3) the actions of a Fairchild employee 
with regard to the shipper’s export declaration in 
this matter (Tr. 269). The first two questions are 
addressed in section Il, B, 1 of this decision and 
question three is addressed in section II. B. 4. 

7 Respondent's Exhibit E, Order Re: Cross Motion 
for Summary Judgment, Caesar Electronics v. 
Fairchild Semiconductor Corporation, et al., Civil 
No. C-87-0401. The Order incorporates the majority 
of the Agency submissions. Additional evidence 
offered by the Agency is indicated and included in 
this statement of facts. 

8 Agency Ex. 8. 





Third, there was no indication that the 
purchaser was interested in training or 
service in connection with the Sentry System. 

In response to inguiries by Fairchild, - 
Caesar stated that it was acting as the broker 
and exporter for Development Engineering 
aad Electronics, Lid. (“DEE™)}, a French firm. 
Caesar further stated that the ultimate 
purchaser was C.S.F. Thomson, a French 
electronics manufacturer.® This information 
also was reflected in the individual validated 
export license Caesar had obtained from 
Commerce.'° A copy of this license was 
provided for Fairchild. Fairchild’s French 
affiliate then made inquiries with CSF. 
Thomson and was told that CS.F. Thomson 
had po knowledge of an order for a Sentry 
System frem the United States. 

Theodore S. Park, then general counsel of 
the Test Systems Group of Fairchild, 
contacted officiels of the Customs Service's 
[“Operation Exodus”j in September 1983 to 
inform them of the circumstances surrounding 
the Sentry System order * * * 

Customs Service Special Agent Trevor 
Burke requested that Fairchild go ahead with 
the transaction and cooperate in the 


investigation were Caesar, DiE, and DEE's 
President Rodoiphe Agnese. Fairchild was 
instructed not to inform Caesar of the 
investigation and to keep the investigation 
confidential within Fairchild. Special Agent 
Burke further instructed Fairchild to keep him 
informed as to the progress of the order and 
to process the order as if there were no 
undercover i i i 


government with access to Fairchild facilities 
to conduct the investigation. 

Fairchild desired reassurance that its 
actions would not lead to criminal or civil 
liability on its part for violation of export 

Therefore, Fairchild requested 
and received fetters to this effect from the 
United States Department of fustice and the 
United States Department of 
Commerce * * * ?! 


* On or about May 23, 1983, Rodolphe Agnese 
(Agnese), located in Paris, France, ordered 


application used to obtain it are the subject of 
Charge 1. 
"1 See Respondent Ex. F and G. 


Government investigators began 
monitoring Caesar order in September 1983, 
and in late March 1984 were informed that 
the shipment would take place shortly. In 
April 1984, government investigators asked 
Mr. Park and Brace Tarbox, credit manager to 
the Test Systems group of Fairchild, for 
permission to monitor and record telephone 
conversations between Fairchild employees 
and Caesar Vice President Warren 
Thompson as weil as a telephone 
conversation with DEE President Agnese. 
Fairchild acceded to this request. Special 
Agent Burke monitored these conversations 
and, to facilitate the government's 


- investigation, instructed Tarbox to ask 


certain questions and make a number of false 
statements to Thompson as part of the 
government's “cover story.” Fairchild has 
admitted te making at least 62 faise 
statements to Caesar pursuant to Burke's 
directions. 

Fairchild also agreed to provide Customs 
Service with a non-functioning facsimile of 
the Sentry System and information 
concerning the packaging and weight of the 
Sentry System. The government desired this 
information in the event it determined that 
export of the Sentry System would be 
detrimental to the security interests of the 
United States. Fairchild was not informed as 
to what use the government would make of 
the facsimile. 


Because the government investigators felt 
that they could not fully establish violation of 
export laws absent an attempted diversion of 
the Sentry System, they instructed Fairchild 
to go forward with shipment of the Sentry 
System. As shipment became imminent, 
Fairchild wanted to ensure that it would be 
fully compensated for the Sentry System. 
Therefore, an arrangement was worked out 
whereby a letter of credit in the amount of 
$966,251 would be opened .. . Caesar then 
would retain $204,022 as its broker's fee and 
the remaining amount of $762,240 would be 
transferred to Fairchild as the purchase price. 

The fetter of credit allowed ten days from 
the shipping date for the presentation of 
documents in Switzerland certifying 
shipment. In order to present the 
documentation in timely fashion and protect 
its financial interest, Fairchild felt that it 
would be necessary to prepare the necessary 
shipping documents in California before 
sending them to Switzerland. Therefore, in 
late April 1984, Fairchild sought and received 
from Caesar authorization to act as Caesar's 
agent for the preparation of these documents. 
———- Ex. E). 

The Agency also presented the 
following evidence. Specifically, Tarbox 
received this authorization from 
Thompson during several monitored 
telephone conversations. During a 
conversation that took place on April 25, 
1984, Tarbox suggested to Mr. - 
Thompson that a company called 
Enertec in France had told Fairchild that 
they were aimost positive that the 
Fairchild System was not going to CEICI 
in France {Agency Ex. 6). Tarbox further 
suggested that Thompson should contact 
Agnese to discuss Enertec’s allegations 
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(/d.). Thompson gave Tarbox Agnese's 
telephone number so that Tarbox could 
speak directly with Agnese about the 
situation {/d.). Thompson also told 
Tarbox that he {Thompson} would cali 
Agnese in France to find out whether 
Enertec's allegations were true (fd.). 

On April 25, 1984, Thompson had a 
second conversation with Tarbox which 
began at approximately 8 a.m. (Agency 
Ex. 7}. Tarbox asked Thompson whether 
the Fairchild System was going to CEICI 
(/c.). Thompson stated that the Fairchild 
System was not going to CEICI (/d. and 
Tr. 259). Also, during that conversation, 
Thompson once again asked Tarbox to 
call Agnese (/d.). 

At approximately 9:15 a.m. on the 
same date, Tarbox called Agnese 
and informed him that Thompson had 
advised him that the Fairchild System 
was not going to CEIC] {Agency Ex. 20). 
Agnese stated that Thompson was 
correct {Jd.). 

Thompson and Tarbox talked again 
on April 25, 1984 and Tarbox advised 
Thompson that he should call the 
Agency {Agency Ex. 9). Thompson 
responded by saying that it would 
probably take a long time to get an 
answer out of the Agency, that “the 
transaction” would probably be 
completed by the time the Agency 
responded and that if Caesar were to try 
to get a new license it would probably 
take six months {J/d.). 

Thompson and Tarbox talked again 
on April 26, 1984. Thompson told Tarbox 
that he had talked with “Mr. Ballard at 
the D.O.C.” {Agency Ex. 10). Thompson 
also told Tarbox that:” 

I told them [Mr. Ballard at the Department] 
a minor lie there which I might as well make 
you aware of, just in the event. I said that 
* * *] didn’t come right out and say that this 
cancellation is in effect. I said that I'm getting 
feedback the last couple of days that the 
customer * * * looks like he’s cancelling. 


(Id.}. 

Also, during the second conversation 
on the 26th, Thompson and Tarbox 
discussed the fact that Fairchild’s 
California office was going to fill out the 
requisite shipping documents on 
Caesar’s behalf and would need 
authorization from Caesar in New York 
to do so {#d.). Thompson agreed to send 
a telex followed by a letter authorizing 
Fairchild to fill out the shipping 
documents, one of which was the 
shipper's export declaration {J¢.}. 
Thompson sent the telex on April 30, 
1984, and the follow up letter on May 3, 
1984 {Agency Ex. 11, 12}. 

On April 30, 1984, Thompson and 
Tarbox talked again. During that 
conversation, Roberta Sentz, a Fairchiid 
employee working in the shipping 
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department, came on the line (Tr. 70; 
Agency Ex. 13). Sentz asked Thompson 
whom Fairchild should list on the 
shipper’s letter of instructions as the 
ultimate consignee of the Fairchild 
System (/d.). Thompson instructed Sentz 
to list CEICI as the ultimate consignee 
for the shipment, even though Thompson 
knew that the Fairchild System was not 
going to CEICI (Agency Ex. 13). In 
accordance with the information 
Thompson provided Sentz and standard 
industry practice, Sentz listed CEICI on 
the shipper’s export declaration as the 
ultimate consignee for the Fairchild 
System (Tr. 75-78; Agency Ex. 19). 

The Order from the United States 
District Court for the Northern District 
of California, submitted by the 
Respondent, again summarizes the 
following facts: 


Fair child then prepared the commerical 
invoice, packing list, shipper’s export 
declaration and bill of exchange in a manner 
consistent with Warren Thompson's 
instructions and Caesar's individual 
validated export license. That is, these 
documents also identified C.S.F. Thomson as 
the ultimate buyer although the identity of the 
consignee was apparently unknown. Special 
Agent Burke monitored these discussions 
between Warren Thompson and Fairchild 
and approved of this arrangement. 

On April 30, 1984, Air Cartage Associates, 
a freight forwarder, delivered the Sentry 
System to Circle Air transport, for transfer 
and export to DEE in France via Air France. 
On May 3, 1984, the documentation prepared 
by Fairchild was sent to Warren Thompson 
at Caesar, and then to Switzerland. On May 
11, 1984, Fairchild was wire transferred 
$762,240 * * * 

On May 3, 1984, Special Agent Burke and 
other government officials.substituted the 
facsimile for the original Sentry System at 
Los Angeles International Airport. The 
facsimile was flown to Paris, France * * * The 
facsimile was later transported by truck to 
the Swiss border and detained by French 
customs agents on May 11, 1984 when an 
attempt was made to divert it into 
Switzerland. The government is still in 
possession of the original Sentry System. 

Caesar Vice President Warren Thompson, 
DEE, and DEE President Rodolphe Agnese 
were subsequently indicted for conspiracy to 
violate export laws, concealment of material 
facts after obtaining an export license, 
making false statements in regard to an 
export license declaration, and wire fraud. 


Respondents Ex. E (citations omitted). 
On November 26, 1986, Thompson 
plead guilty to Count Two of the 
indictment, which alleges, inter alia, 
that Thompson violated § 387.5 (now 
787.5) of the Regulations (Agency Ex. 15, 
16).!2 On January 6, 1988, Thompson 


12 Count Two of the indictment is the same as 
Charge 1 of the charging letter issued to Caesar 
(Agency Ex. 74). 


was convicted and sentenced to a 3-year 
prison term, which was suspended, and 
3-years’ probation. He was also fined 
$2,500 and required to perform 260 hours 
of community service (Export 
Administration Annual Report FY 1988 
at 79). 

In April 1989, the Agency initiated an 
administrative action against 
Thompson. In that action, the Agency 
alleged that, based on his role in the 
above-described events, Thompson had 
committed the exact violations charged 
here (Agency Ex. 17). On October 10, 
1989, the Agency and Thompson entered 
into a Consent Agreement wherein 
Thompson admitted that the facts 
alleged in the proposed charging letter 
against him were true and that based on 
those facts, he violated the Act and the 
Regulations on two separate occasions 
as alleged (Agency Ex. 18). The Consent 
Agreement settled the matter by an 
assessment of a civil penalty of $10,000 
against Thompson, which was 
suspended for a period of five years, and 
a denial of Thompson's export privileges 
for a five-year period (Agency Motion 
for Summary Judgment Ex. 2 and 3). 

Finally, in connection with 
depositions taken in civil litigation 
involving the transaction at issue here, 
on March 16, 1988, Caesar Milazzo. 
Caesar's president, acknowledged 
that Thompson was acting within the 
scope of his employment with regard to 
all of his activities concerning the 
Fairchild System (Agency Ex. 28). 
Caesar Milazzo also admitted that 
Caesar made over $200,000 profit in 
connection with the Fairchild System 
transaction (Jd. See also Resp. Ex. E). 


Regulations 


Charge 1 alleges that Caesar 
committed one violation of § 788.5(a)(3) 
of the Regulations. That Section 
provides, in pertinent part, as follows: 


All representations, statements, and 
certifications made by any person are 
deemed to be continuing in effect. Every 
person who has made any representation, 
statement, or certification must notify, in 
writing, the office of Export Licensing [or] the 
Office of Export Enforcement * * * of any 
change of any material fact or intention from 
that previously represented, stated, or 
certified. Such notification shall be made 
immediately upon receipt of any information 
which would lead a reasonably prudent 
person to believe that a change of material 
fact or intention has occurred or may occur in 
the future. 


15 CFR 787.5(a)(3) (emphasis added). 
Charge 2 alleges that Caesar 

committed one violation of 

§ 787.5(a)(1)(ii) of the Regulations. That 

Section provides, in pertinent part, as 

follows: 


No person may make any false or 
misleading representation, statement, or 
certification, or falsify or conceal any 
material fact, whether directly to the Office 
of Export Licensing, the Office of Export 
Enforcement * * * any customs office or an 
official of any other United States agency, or 
indirectly to any of the foregoing through any 
other person or foreign government agency or 
official * * * (ii) In connection with the 
preparation, submission, issuance, use or 
maintenance of any export control document, 
as defined in § 770.2* * * 


15 CFR 787.5(a)(1)(ii). 
Discussion 

I. The Charing Letter 
A. Charge 1 


Charge 1 alleges that Caesar 
committed one violation of § 787.5{A)(3) 
of the Regulations. The Agency has 
established that Thompson, acting 
within the course and scope of his 
employment and for the benefit of 
Respondent Caesar, represented on 
export license application number 
A724404 that CEICI was the ultimate 
consignee of the Fairchild System. It has 
already been established in the criminal 
proceeding involving Thompson that 
that representation was a material 
one.!8 

The Agency has also established that 
on or about April 25, 1984, Thompson 
learned that the Fairchild System was 
not going to CEICI. Thompson therefore 
received information that would lead a 
reasonably prudent person to believe 
that a change of materials fact had 
occurred. However, neither Thompson 
nor anyone else from Caesar ever 
notified the Agency, in writing, of the 
change in material fact. 

In its Answer and Demand for 
Hearing, Respondent admits the 
allegations made in the first paragraph 
to Charge 1 except that “the system 
exported by Fairchild Semiconductor 
Corporation * * * was a Sentry 20 LSI/ 
VLSI Integrated Test System.” Despite 
the apparent admission to the remaining 
allegations in Charge 1, Caesar argues 
that it did not authorize Thompson to 
commit acts which would be a violation 
of the Export Administration laws and 
therefore Thompson’s liability cannot be 
imputed to Caesar. (Tr. 252-254). 

The liability of an agent acting within 
the scope of his employment is imputed 
to his employer. Gleason v. Seaboard 
Airline Railway Co., 278 U.S. 349 (1929); 
National Acceptance Co. v. Coal 
Producers Ass’n., 604 F.2d 540 (7th Cir. 
1979); Gilmore v. Constitution Life Ins. 
Co., 502 F.2d 1344 (10th Cir. 1974). That 


13 Agency Motion for Summary Judgment Ex 1- 
12. 





rule applies even if the principal is 
without fault of his own. Gleason, supra, 
278 U.S. at 356. 


Further, ions may act only 


corporations 
through individuals and that the acts of 


employment and fer the benefit of the 
corporation. See e.g. PTF Enterprises v. 
United States, 558 F. Supp. 1317 {W.D. 
Mo. 1983), aff'd, 716 F.2d 908 (8th Cir. 
1983); United States v. Armour & Co., 
168 F.2d 342 (3rd Cir. 1948); United 
States v. Houghland Barge Line, Inc., 
387 F. Supp. 1110 (WD. Pa. 1974). 

The facts establish that Thompson 
was an officer and employee of Caesar 
at ail times relevant to the events set 
forth in the charging letter against 
Caesar, that he was acting within the 
scope of his employment and that he 
was acting for the benefit of Caesar. 
Accordingly, as a matter of law, 
Thompson's acts and liability are 


§ 787-5({a\{3) of the Regulations.’* {See 
also Agency Motion for Summary 
Judgement Ex. 1-12). 

B. Charge 2 


Charge 2 alleges that Caesar 
committed one violation of 
§ 787.5({a}{1}{ii) of the Regulations. The 
Agency has established that CEICI was 
not the ultimate consignee of the 
Fairchild System, a material fact.15 
Though he knew that on April 30, 1984, 
Warren Thompson nevertheless 
instructed Reberta Sentz to list CEICI on 
the shipper's letter of instructions as the 
ultimate consignee of the Fairchild 
System. In accordance with those 
instructions and pursuant to Caesar's 
telex authorizing Fairchild to fill out the 
shipping documents on Caesar's behaif, 
Seniz filled out the shipping export 
deciaration listing CEICI as the ultimate 
consignee of the Fairchild System. That 
shipper's export declaration was filed 
with the U.S. Customs Service and 
ultimately with the Census Bureau. 

Thompson thereby caused a false 
representation of material fact ona 
shipper's export declaration to be made, 
while acting within the course and scope 
of his employment and for the benefit of 
Caesar, to Customs and the Census 
Bureau. As the Agency has established 
and Thompson admitted in the 
administrative proceeding, Thompson 
committed one violation of 


§ 787.5{a}{1)(ii). 


14 See supra footnote 5. 

'S See In the Matter of Rodolphe Aguese, 55 FR 
10641 (1990). See also In the Matter of Ji Wai Sun. el 
al., 54 PR 50519 £1989) 


in Charge 1, Thompson's misconduct 
was imputed to Caesar because 
Thompson was acting within the course 
or scope of employment and for the 
benefit of Caesar. Similarly, 
responsibility for Thompson's violation 
of § 787.5({a)(1)(ii) is also imputed to 
Caesar, and thus, the Agency has 
established that Caesar committed one 
violation of the same section. 


II. Caesar's Defenses 


In its prayer for relief, Caesar requests 
that the Administrative Law Judge 
“address and adjudicate ail of its 
Affirmative Defenses and those set 
forth” in the brief {Opposition by 
Respondent at 8). 


A. Motions to Dismiss 


At the outset of the hearing 
Respondent raised three motions for 
dismissal based on lack of 
jurisdiction.'* Ruling on these motions 
was withheld antil the Agency had 
completed the presentation of its case. 
None of the arguments asserted by the 
Respondent support a divestment of this 
Tribunal’s jurisdiction over this matter; 
therefore, the three motions to dismiss 
are DENIED. 


B. Affirmative Defenses 


In its Answer and Demand for 
Hearing, the Respondent raised 18 
affirmative defenses. However, neither 
in the Answer, in subsequent filings, or 
at the hearing did Respondent identify 
the factual basis for the asserted 


16 All three motions to dismiss were based on the 
Administrative Law judge's lack of jurisdiction to 
consider the charges brought before him by the 
Agency. The first motion was based on the siatute 
of limitations. The earliest alleged violation was on 
April 25, 1984. Aithough service was not affected on 
Respondent until May 3, 1989, the charging letter 
was received by this Tribunal .on April 21, 1989. 
Historically, and in this case, receipt of the charging 
letter by this Tribunal tolls the statute. See, e.g., 
Caldwell v. Martin Marietta Corporation, 632 F.2d 
1164 (5th Cir. 1980) cited in Jn the Matter or Elkins, 
FR {November 16, 1990). Therefore, this motion 
is denied. 

The second motion to dismiss has three elements: 
(1) The individual signing the charging letter had 
autherity to sign (this was resolved at the hearing 
(Tr. 270}}; (2) The regulations do not require that 
notification of a change of material fact be in 
writing (this contention is faise {15 CFR 787 5(a)(3}}: 
(3) the term “indimectly” in the charge is vague and 

i {this term means that Caesar acted 
through a third party}. Thus. this second motion is 
denied. 

Respondent's third motion to dismiss asserts that 
no violation occurred because the license allowed 
for sale in France and therefore sale in France, even 
though net to the designated end user. is not a 
violation. The license does not prohibit sale to 
another purchaser as long as the sale is completed 
in France. This argument is contrary to the 
regulations which require the exporter to give 
written notification to the Agency of a change of 
ultimate consignee.-15 CFR 772.11(d). Therefore. this 
motion is also denied. 
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defenses. Further, as a matter of law, 
Caesar is collaterally estopped from 
introducing any defenses not raised in 
its Answer. See e.g., United States v. 
DiBona, 814 F. Supp. 46 {E_D. Pa. 1984). 

Throughout this proceeding, 
Respondent has asserted that the 
Department of Commerce and the Office 
of the Administrative Law Judge have 
violated the Export Administration Act 
and the Fifth Amendment to the United 
States Constitution on grounds known to 
the Department of Commerce by virtue 
of the terms of a Protective Order issued 
by the United States District Court for 
the Northern District of California. 
Relying on his claim that he was not 
able to disclose the facts allegedly 
subject to the Protective Order, 
Respondent Counsel's contended he was 
not able to properly defend the case. 
The Agency represented that ithe United 
States’ Attorney who was party to the 
Protective Order had agreed to expand 
the list of qualified parties to include the 
Office of the Administrative Law Judge, 
hence, the Administative Law Judge 
rules that the Protective Order did not 
apply to these proceedings. Once the 
restriction of the protective order had 
been dissipated, Respondent was still 
unable or unwilling te enumerate the 
facts which were allegedly subject to the 
protective order and relevant to the 
defense. This Tribunal has repeatedly 
ordered Respondent's Counsel to 
identify the factual issues in contention 
to determine the appropriate manner of 
disposition.17 In response to these 
numerous orders Respondent's Counsel 
did not indicate any remaining genuine 
issues of material fact, and after 
stipulations of facts by the parties at 
hearing as related above, the hearing 
was terminated and the case ripe for 
disposition. 

The schedule fixed for submissions 
following the hearing provided both 
parties adequate opportunity to 
comment on the facts and develop legal 
arguments. Additionally, many of the 
issues and arguments that Respondent 
now asserts, have been adjudicated and 
answered in prior court proceedings 
particularly in the Order from the United 
States District Court for Nerthern 
District of California which Respondent 
has submitted as part of the record 
(Resp. Ex. E}. 

The lack of apparent connection 
between Respondent's unusual legal 
arguments and the facts on the record, 
fail to present a substantive challenge to 
the presentation of facts from the 
Agency. Throughout the hearing 
Respondent's Counse! has been evasive 


'T See supra notes 4 and 6. 





Federal Register / Vol. 55, No. 248 / Wednesday, December 26, 1990 / Notices 


and unresponsive. His failure to address 
the factual issues in contention have 
effectively caused an admission of the 
facts as alleged im the charging letter. 
Invocation of the Fifth Amendment of 
the United States Constitution and 
assertions of violations of adjective Due 
Process do not put facts in contention 
nor identify facts to support these 
assertions. Respondent has unleaded a 
truckload of defenses for consideration 
but has failed to designate their factual 
owners. Whether Respondent's legal 
arguments are meritorious is impossible 
to discern without some accompanying 
factual basis. Nor is it even possible to 
discern what Respondent's Counsel 
means when he asserts the Fifth 
Amendment or other defenses to the 
charges against Respondent. 
Accordingly, we address the affirmative 
defenses raised by the Respondent in 
the same mamner in which they were 
presented, summarily. 

1. Entrapment by Estoppel.'* During 
the hearing, Caesar and the Agency 
stipulated as follows: 


The Department of Commerce and 
Respondent stipulate and agree that in 
Octeber 1983 representatives of the United 
States Embassy in Paris, France visited CSF 
Thomson who informed said representatives 
that CSF Thomson had not ordered the 
Century System '* and had no knowledge of 
any erder for the Century System that was 
the subject of export license A-724404. The 
United States Embassy informed the 
Department of Commerce that CSF Thomson 
has not ordered the Century System and had 
no knowledge of any order for the Century 
System that was the subject of export license 
A-724004. 

Being fully informed that CSF Thomson 
had not ordered the Century System and had 
no knowledge of any order for the Century 
System that was the subject of export license 
A-724404, the Department of Commerce 
validated and issued export license A- 
724404. 


{Tr. 108). Caesar argues these stipulated 
facts give rise to the defense of 
entrapment by estoppel (Tr. 85; 
Opposition by Respondent at 8). This 
also included the “validation” stamp 
use, the meaning of which is self- 
evident, as alluded to in footnote 6.2° 
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suppression 
Maryland, 373 US. €3 {1963} that would prove 
Respondent should not have been convicted of any 
crime with regard te the Sentry System on grounds 
of entrapment by estoppel. Brady is applicable in 
criminal cases. in this case Respondent is subject to 
civil liability. 

19 ia the transoript of this proceeding, the 
Fairchild System is also referred te as the “Century 


System™. Quotes from the transcript reflect that fact. 


The conrect spelling is “Sentry System”. 

2° Based on the stipulated facts, Caesar also 
argued that the issuance of the export license was 
unlewful, without citing case lew or developing 


The doctrine of entrapment by 
estoppel applies when an official tells 
the defendant that certain conduct is 
legal and the defendant believes the 
official. United States v Hsieh Hui Mei 
Chen, 754 F.2d 817 (9th Cir.), cert. 
denied, 471 U.S. 1139 (1985). Respondent 
has failed to establish the defense 
because he has failed to show that “his 
reliance on the misleading information 
was reasonable ‘in the sense that a 
person sincerely desirous of obeying the 
law would have accepted the 
information as true, and would not have 
been put on notice to make further 
inquires.’ " United States v. Lowell, 437 
F.2d 906, 907 (9th Cir. 1971) {citations 
omitted). Such a defense is recognized 
only in extreme cases where there has 
been unconscionably misleading 
conduct. dd. 

The agency issued export license 
A724404 to Caesar which, by its very 
‘terms, allowed Caesar to export the 
Fairchild System to CEICI. Nothing the 
Agency did or said indicated that the 
license authorized any other export or to 
any other person. 

Mr. Thompson was repeatedly told to 
call the Agency to find out what he 
should do and was thus put on notice to 
make further inquiries if he had any 
questions regarding what Caesar was 
authorized to do under the license. 
Although Mr. Thompson did call, by his 
own admission, he lied to the Agency 
about the nature of Caesar's problem. 
Mr. Thompson's actions did not exhibit 
an attitude desirous of obeying the law. 
The doctrine of entrapment by estoppel 
is not applicable here. 

2. Entrapment. Caesar argues that it 
was entrapped by the Agency. A valid 
entrapment defense requires the 
defendant to establish two related 
elements: Agency inducement of the 
crime and a lack of predisposition on the 
part of the defendant to engage in 
criminal conduct. United States v. 
Jenrette, 744 F.2d 817 {DC Cir.), cert. 
denied, 471 U.S. 1099 (1984). Respondent 
has been unable to establish either of 
these elements. The evidence of record 
does not demonstrate that Respondent 
acted through the inducement of the 
Agency, but rather indicates that 
Caesar, through Thompson, was 
predisposed to commit the “crime” and 
therefore the defense fails. 

The evidence of record does not 
reflect government inducement to Mr. 


further its argument (Tr. 85). I find that the issuance 
was . That the agency may have been 
suspicious or even aware of the change in material 
fact at the time the validated license issued does 
not relieve Thempson or the Respandent 
corporation far whom he was acting. The result is 
also inherent in the criminal and civil court 
dispositions. 


Thompson to act as he did. The 
evidence rather establishes that Mr.. 
Thompson was “predisposed” to commit 
the crime and exhibited a state of mind 
which readily responds to an 
opportunity furnished by the 
government to commit the crime. Jd. in 
fact, the circumstances here reflect that 
the violations were the perpetrator's 
idea and execution. The actions and 
involvement of others including 
government officials merely facilitated 
Thompson's errant path. They 
constituted no inducement. 

3. immunity granted by the U.S. 
government to Fairchild does not extend 
to Caesar. Caesar argues that since 
Fairchild was given immunity by the 
Departments of Justice and Commerce 
for the actions it took in connection with 
the export of the Fairchild System, 
Caesar should aiso be given 
(Tr. 166). Caesar's basis is that if a true 
agency-principal relationship existed 
between Caesar and Fairchild, and 
Fairchild as agent was granted immunity 
for its acts, then that immunity should 
extend to Caesar as well. id. 

Caesar raised a similar argument in 
its civil suit against Fairchild Industries 
(Resp. Ex. E). Caesar maintained that, 
by cooperating with the United States 
government and failing to disclose that 
cooperation to Caesar, Fairchild, as 
Caesar's agent, had breached its 
fiduciary duty to Caesar {Jd. at 10, 11). 
That argument was dismissed in that 
court and is dismissed here as well for 
the same reasons. Specifically, the Court 
stated that Caesar's notion that a 
fiduciary duty “trumps the compelling 
interest in enforcing this nation’s export 
laws and is fantastical to 
say the least” (/d. at 18). The Court also 
states that Caesar could point to no 
opinion which stood for its “bizarre” 
notion, noting that if Caesar's argument 
were adopted it would “frustrate law 
enforcement efforts and would be 
completely contrary to public policy” 
(id. at 19). Caesar has yet to present any 
legal support for its argument and has 
failed to establish this defense. 

4. The Shipper's Export Declaration 
which is the subject of Charge 2 was 
prepared for the original Fairchild 
System. Caesar contends that Charge 2 
is without foundation because, 
according to Caesar, the shipper's 
export declaration which is the subject 
of the charge was prepared in order to 
export the mockup system (Tr. 246-247). 
Since the mockup did not require an 
individual validated license, Caesar 
argues there was no misstatement on 
the shipper’s export declaration {/d.}. 
This argument is not supported by the 
evidence of record. 





With regard to the Shipper'’s Export 
Declaration filed, Special Agent Burke 
testified on cross-examination that, 
“This shipper’s export declaration was 
prepared for the original Century [sic] 
test system that was to be exported” 
(Tr. 228). That its actual preparation was 
by a Fairchild employee at Thompson's 
request does not relieve him or his 
employer of the responsibility for the 
misrepresentation. The Court reached a 
similar conclusion in the civil action 
cited above (Res. Ex. E at 7). 

As the Agency asserts, § 787.5 of the 
regulations prohibits the indirect making 
" of false statements in connection with 
the preparation of a shipper’s export 
declaration. The Agency has shown that 
Thompson, acting within the scope of 
his employment with Caesar, indirectly 
made false statements on the shipper's 
export declaration (Agency Ex. 19). The 
Agency has established that Caesar 
violated § 787.5 of the Regulations as 
alleged in Charge 2. 

5. Statute of Limitations. The filings 
on behalf of Respondent also raise the 
affirmative defense of the statue of 
limitations. The statute of limitations 
contained in 28 U.S.C. 2462 applies to 
enforcement of the Export 
Administration Act, and the 
Regulations. It requires that the Agency 
commence proceedings within five years 
from the date the alleged violation 
occurred.2! The Agency commenced 
this administrative proceeding on Apri! 
21, 1989 upon filing the charging letter 
with this Tribunal. Ca/dwell v. Martin 
Marietta Corporation, 638 F.2d 1184 (5th 
Cir. 1980). While the Courts of Appeals 
calculate the running of the statute in 
different ways, the Agency has elected 
to follow the approach of Meyers which 
would make the filing up to the last day 
of the fifth year timely to toll the running 
of the statute of limitations. 


Findings of Facts 


1. At all times relevant to Charges 1 
and 2, Warren E. Thompson (Thompson) 
was the Vice-President of Caesar 
Electronics, Inc. 

2. On or about February 26, 1986, 
Thompson was indicted in Federal Court 
in connection with the same set of 
events as those described in Charge 1 of 
the charging letter. 

3. Count Two of that indictment 
alleged: 


21 See United States v. Meyer, 808 F.2d 912 (ist 
Cir. 1987); United States v. Core Laboratories, 759 
F.2d 480 (5th Cir. 1985). See also In the Matter of 
Data Systems Engineering, Inc., 54 FR 3506 (1989): 
In the Matter of Martin Coyle, et al., 53 FR 52753 
(1988) (administrative proceedings). The charging 
letter reflects the date of the earliest violation 
charged was April 25, 1984. 


Beginning on or about April 25, 1984 and 
continuing until on or about May 3, 1984 
* * * Warren E. Thompson, defendant 
herein, having applied for and obtained from 
the United States Department of Commerce, 
Office of Export Administration, a license on 
or about December 14, 1983 for the export 
from the United States to France of one 
Sentry Series 20 semiconductors chip test 
system, which was issued on the 
representation, statement and certification 
that: 

a. The ultimate consignee for the Sentry 
Series 20 was “Compagnie Europenne Pour 
L'Industrie Et Le Commerce Int'l., Div. C.S.F. 
Thomson”; and 

b. That Warren E. Thompson would report 
promptly to the U.S. Department of 
Commerce any material changes in the facts 
of the export transaction, 

did export and attempt to cause the export of 
the Sentry 20 under that license, having 
learned of and thereafter knowingly 
concealed from the United States Department 
of Commerce the following material changes 
in said application and license, among others: 

a. That “Compagnie Europeenne Pour 
L'Industrie Et Le Commerce Int'l., Div. C.S.F. 
Thomson” was not the ultimate consignee of 
the Sentry Series 20; 

b. That Rodolphe Agnese and Development 
Engineering and Electronics intended to sell 
the Sentry Series 20 to the highest bidder on 
the arrival of the Sentry Series 20 in France; 
and 

c. That the identity of the ultimate 
consignee of true end-user for the Sentry 20 
Series was unknown to Warren E. Thompson 
and Caesar Electronics, Inc. at the time of 
export. 

All in violation of title 50, United States 
Code appendix, section 2410 (a) * * * and 
title 15, Code of Federal Regulations * * * 

§ 387.5. 

4. The indictment also alleged that 

Warren Thompson was the: 


Vice President of Caesar Electronics, Inc., a 
corporation existing under the laws of the 
State of New York which was doing business 
in Bay Shore, New York. 


5. On November 26, 1986, Warran 
Thompson pleaded guilty to the above- 
mentioned Court Two of the indictment. 
The guilty plea was accepted by the 
United States District Court for the 
Northern District of California. 

6. In the criminal proceeding, 
Thompson was indicted for and pleaded 
guilty to one count of violation 
§ 787.5(a)(3) of the Regulations. 

7. The Fairchild Sentry Series 20 
Model 95-9920-20 System (Fairchild 
System) is a Fairchild Sentry LSI/VLSI 
Integrated Test System. 

8. On or about October 26, 1989, 
Warren Thompson entered into a 
Consent Agreement setting the Agency's 
administrative case against Thompson. 
On October 10, 1989, an Order 
implementing that Consent Agreement 
was signed by the Assistant Secretary 
for Export Enforcement. 54 FR 42969 


Federal Register / Vol. 55, No. 248 / Wednesday, December 26, 1990 / Notices 


(1989). As a part of that Consent 
Agreement, Thompson admitted that the 
facts alleged in the proposed charging 
letter were true and admitted that those 
facts constituted one violation of 

§ 787.5(a)(3) of the Regulations and one 
violation of § 787.5(a)(1)(ii) of the 
Regulations. 

9. The Charging Letter in this 
proceeding makes the same allegations 
against Caesar Electronics, Inc. that 
were made against and admitted by 
Thompson. 


Conclusion 


From the evidence presented by the 
Agency, I conclude that Caesar 
Electronics, Inc., acting through 
individuals under its control, did commit 
two violations of the Export 
Administration Acts and the 
Regulations promulgated thereunder. 
Respondent's Counsel’s attempts to 
challenge the Agency charges failed to 
identify what factual issues were in 
contention other than those addressed 
or to identify those established facts 
which were the basis of his legal 
arguments. Therefore, since no facts 
remain in contention and the liability of 
Caesar Electronics, Inc. for the acts of 
its officer is established. I find for the 
Agency in this matter.2? The Agency's 
Motion for Summary Judgment is 
GRANTED. 


In light of the seriousness of the 
violations established here and he 
disposition in other cases, I agree with 
the recommendation that the export 
privileges of Caesar Electronics, Inc. be 
suspended for 15 years. In addition, I 
conclude that a civil penalty of 
$100,000 23 is appropriate to deter 


22 In its Answer and Demand for Hearing, 
Respondent requests attorneys fees under the Equal 
Access to Justice Act. That request is denied. 
Applications for attorney's fees under the Equal 
Access to Justice Act to the Department of 
Commerce are to be filed in the manner prescribed 
in 15 CFR part 18. Since no such filing was made, no 
proper adjudication may be considered here. 
Counsel's attention is also invited to the 
administrative decision, Jn the Matter of Robert W 
Haire, Sr., Docket Number 601-172, December 18, 
1986, which would deny such recovery even under 
the Equal Access to Justice Act, the statutory basis 
for the sovereign immunity waiver. Since 
Respondent is not a prevailing party nor does he 
otherwise meet the statutory requirements, no 
award would appear to be cognizable. 

23 As the civil court noted in its findings, see 
supra page 7, first full paragraph, this equipment 
was strictly controlled and had national security 
significance. The record reflects that Respondent 
made a profit of $200,000 on’this transaction. A civil 
penalty of $400,000 to $500,000 would be appropriate 
sanction to take the profit out of the transaction 
plus some deterrent factor. However, the statute 
only permits that inadequate amount be imposed. 





similar violations. Strong remedial 
measures are appropriate if effective 
enforcement is to be achieved. 


Order 


I. Respondent Caesar Electronics, Inc. 
is assessed a civil penalty of $100,000. 

Il. For a period of 15 years from the 
date of the final Agency action, 
Respondent Caesar Electronics, Inc., 40 
C, Corbin Avenue, Bayshore, New York 
11706, and all successors, assignees, 
officers, partners, representatives, 
agents, and employees hereby are 
denied all privileges of participating, 
directly or indirectly, in any manner or 
capacity, in any transaction involving 
commodities or technical data exported 
from the United States in whole or in 
part, or to be exported, or that are 
otherwise subject to the Regulations. 

Ill. Participation prohibited in any 
such transaction, either in the United 
States or abroad, shall include, but not 
be limited to, participation: 

(i) As a party or as a representative of 
a party to a validated or general export 
license application; 

{ii) In preparing or filing any export 
license application or request for 
reexport authorization, or any document 
to be submitted therewith; 

(iii) In obtaining or using any 
validated or general export license or 
other export control document; 

(iv) In carrying on negotiations with 
respect to, or in receiving, ordering, 
buying, selling, delivering, storing, using, 
or disposing of, in whole or in part, any 
commodities or technical data exported 
from the United States, or to be 
exported; and 

(v) In the financing, forwarding, 
transporting, or other servicing of such 
commodities or technical data. 

Such denial of export privileges shall 
extend to those commodities and 
technical data which are subject to the 
Act and the Regulations. 

IV. After notice and opportunity for 
comment, such denial of export 
privileges may be made applicable to 
any person, firm, corporation, or 
business organization with which the 
Respondent is now or hereafter may be 
related by affiliation, ownership, 
control, position of responsibility, or 
other connection in the conduct of trade 
or related services. 

V. All outstanding individual 
validated export licenses in which 
Respondent{s) appears or participates, 
in any manner or capacity, are hereby 
revoked and shall be returned forthwith 
to the Office of Export Licensing for 
cancellation. Further, all of 
Respondent(s)'s privileges of 
participating, in any manner or capacity, 
in any special procedure, 
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including, but not limited to, distribution 
licenses, are hereby revoked. 

VI. No person, firm, corporation, 
partnership, or other business 
organization, whether in the United 


_ States or elsewhere, without prior 


disclosure to and specific authorization 
from the Office of Export Licensing, 
shall, with respect to commodities and 
technical data, do any of the following 
acts, directly or indirectly, or carry on 
negotiations with respect thereto, in any 
manner or capacity, on behaif of or in 
any association with any Respondent or 
any related person, or whereby any 
Respondent or any related person may 
obtain any benefit therefrom or have 
any interest or participation therein, 
directly or indirectly: 

(i) Apply for, obtain, transfer, or use 
any license, Shipper’s Export 
Declaration, bill of lading, or other 
export control document relating to any 
export, reexport, transshipment, or 
diversion of any commodity or technical 
data exported in whole or in part, or to 
be exported by, to, or for any 
Respondent or related person denied 
export privileges, or 

(ii) Order, buy, receive, use, sell, 
deliver, store, dispose of, forward, 
transport, finance or otherwise service 
or participate in any export, reexport, 
transshipment or diversion of any 
commodity or technical data exported or 
to be exported from the United States. 

VIL. Tiis Order as affirmed or 
modified shall become effective upon 
entry of the Secretary's final action in 
this proceeding pursuant to the Act (50 
U.S.C.A. app. 2412{c){1)). 

To be considered in the 30 day 
statutory review process which is 
mandated by section 13({c) of the Act, 
submissions must be received in the 
Office of the Under Secretary for Export 
Administration, U.S. Department of 
Commerce, 14th & Constitution Ave., 
NW., room 3898B, Washington, DC, 
20230, within 12 days. Replies to the 
other party’s submission are to be made 
within the following 8 days. 15 CFR 
788.23(b), 50 FR 53134 (1985). Pursuant to 
section 13{c){3) of the Act, the order of 
the final order of the Under Secretary 
may be appealed to the U.S. Court of 
Appeals for the District of Columbia 
within 15 days of its issuance. 


[FR Doc. 90-30139 Filed 12-24-90; 8:45 am] 
BILLING CODE 3510-DT-M 


international Trade Administration — 
[A-583-009] 


Color Television Receivers, Except for 
Video monitors, From Taiwan; 
Preiiminary Results and Termination in 
Part of Antidumping Duty 
Administrative Review 


AGENCY: Import Administration/ 
International Trade Administration 
Department of Commerce. 

ACTION: Notice of preliminary results 
and termination in part of antidumping 
duty administrative review. 


SUMMARY: In response to requests by the 
petitioners, and certain respondents, the 
Department of Commerce has 
an administrative review of the 
antidumping duty order on color 
television receivers, except for video 
moniters, from Taiwan. The review 
covers 17 manufacturers/ exporters of 
this merchandise to the United States 
and the period April 1, 1988 through 
March 31, 1989. We are terminating the 
review for Capetronic {BSR) Ltd., since 
that firm was revoked from the order 
effective May 29, 1987. As a result of the 
review, the Department has 
preliminarily determined that margins 
range from 0.00 to 8.80 percent. | 
Interested parties are invited to 
comment on these preliminary results. 


EFFECTIVE DATE: December 26, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Philip Marchal, Leon McNeill, or 
Maureen Flannery, Office of 
Antidumping Compliance, International 
Trade Administration, U.S. Department 
of Commerce, Washington, DE 20230; 
telephone: (202) 377-2923. 


SUPPLEMENTARY INFORMATION: 


Background 


On November 9, 1990, the Department 
of Commerce (“the Department’) 
published in the Federal Register (55 FR 
47093) the final results of the third 
administrative review of the 
antidumping duty order on color 
television receivers, except for video 
monitors, from Taiwan (49 FR 18336, 
April 30, 1984). In April 1989, the 
petitioners and certain respondents 
requested, in accordance with 
§ 353.22{a) of the Commerce Regulations 
(1989), that we conduct an 
administrative review. We published a 
notice of initiation of the antidumping 
duty administrative review on May 24, 
1989 {54 FR 22465}, covering 17 
companies: Action Electronics Co., Ltd. 
(“Action”), AOC International, Inc. 
(“AOC”), Capetronic (BSR) Ltd. 
(‘Capetronic”), Funai Electric Co. Ltd. 





(‘Funai"), Hitachi Television (Taiwan) 
Ltd. (“Hitachi”), Kuang Yuan Co., Ltd. 
(“Kuang Yuan”), Nettek Corp., Ltd. 
(“‘Nettek”), Paramount Electronics 
(“Paramount”), Philips Electronic 
Industries (Taiwan), Ltd. (“Philips”) 
Proton electronic Industrial Co. 
(“Proton”), RCA Taiwan Ltd. (“RCA”), 
Sampo Corp. (“Sampo”), Sanyo Electric 
(Taiwan) Co., Lid. (“Sanyo”), Shinlee 
Corp. (“Shinlee”), Shin-Shirasuna 
Electric Corp. (“Shirasuna”), Tatung Co. 
(“Tatung”), and Teco Electric and 
Machinery Co., Ltd. (“Teco”). 

The Department has now conducted 
that review in accordance with section 
751 of the Tariff Act of 1930 (“the Tariff 
Act”). 


Scope of Review 


Imports covered by the review are 
shipments of color television receivers, 
except for video monitors, complete or 
incomplete, from Taiwan. The order 
covers all color television receivers 
regardless of tariff classification. The 
merchandise is currently classifiable 
under the Harmonized Tariff Schedule 
(“HTS”) items 8528.10.80, 8529.90.15, 
859.90.20, and 8540.11.00. During the 
review period, the merchandise was 
classifiable under item numbers 
684.9246, 684.9248, 684.9250, 684.9252, 
684.9253, 684.9255, 684.9256, 684.9258, 
684.9262, 684.9263, 684.9270, 684.9275, 
684.9655, 684.9656, 684.9658, 684.9660, 
684.9663, 684.9864, 684.9866, 687.3512, 
687.3513, 687.3514, 687.3516, 687.3518, 
and 687.3520 of the Tariff Schedules of 


the United States Annotated (“TSUSA”). 


TSUSA and HTS item numbers are 
provided for convenience and Customs 
purposes. The written description 
remains dispositive. 

The review covers 17 manufacturers/ 
exporters, and the period April 1, 1988 
through March 31, 1989. 

Shinlees, Kuang Yuan, Funai and Teco 
had no shipments during the review 
period. For these firms, we assigned the 
rate calculated for each firm for the last 
period in which that firm had shipments. 
Hitachi, Philips, Nettek, Paramount, 
Sampo, and Sanyo failed to respond to 
our questionnaire. We therefore used 
best information available for these 
firms, which was the highest margin 
among respondent firms in this review, 
or the subject firm's most recent margin, 
whichever was higher. Since Capetronic 
was revoked from the order effective 
May 29, 1987, with the final results of 
review of the April 1, 1986 to March 31, 
1987 period (55 FR 47093), we are 
terminating this review for Capetronic. 


United States Price 


In calculating United States price, we 
used purchase price or exporter’s sales 


price (“ESP”), both as defined in section 
772 of the Tariff Act. Purchase price and 
ESP were based on the packed f.o.b., 
c.i.f., or delivered prices to the first 
unrelated purchasers in the United 
States. 

For those sales made directly to 
unrelated parties prior to importation 
into the United States, we based the 
United States price on purchase price, in 
accordance with section 772(b) of the 
Tariff Act. For those cases in which 
sales were made through a related sales 
agent im the United States to an 
unrelated purchaser prior to the date of 
importation, we also used purchase 
price as the basis for determining United 
States price. For these latter sales, we 
preliminarily determine that purchase 
price is the most appropriate 
determinant of United States price 
because: 

1. The merchandise in question was 
shipped directly from the manufacturers 
to the unrelated buyers, without being 
introduced into the inventory of the 
related selling agent; 

2. Direct shipment from the 
manufacturers to the unrelated buyers 
was the customary commercial channel 
for sales of this merchandise between 
the parties involved; and 

3. The related selling agent in the 
United States acted only as a processor 
of sales-related documentation and a 
communication link with the unrelated 
U.S. buyers. 

Where all of the above elements are 
met, we regard the routine selling 
functions of the exporter as merely 
having been relocated from the country 
of exportation to the United States, 
where the sales agent performs them. 
Whether these functions take place in 
the United States or abroad does not 
change the substance of the transactions 
or the functions themselves. 

For those sales to the first unrelated 
purchaser that took place after 
importation into the United States, we 
based United States price on ESP, in 
accordance with section 772(c) of the 
Tariff Act. 

We made deductions, where 
appropriate, for export charges, stamp 
taxes, ocean freight, marine insurance, 
U.S. and foreign inland freight and 
insurance, U.S. and foreign brokerage 
fees, bank charges, shipping charges, 
U.S. customs duties, inspection fees, 
finder’s fees, harbor fees, discounts, 
rebates, credit expenses, warranty, 
advertising and sales promotion, after- 
sale warehousing, royalties, 
commissions to unrelated parties, and 
the U.S. subsidiary’s indirect selling 
expenses. Where applicable, we made 
an addition for import duties not 
collected on imported raw materials 
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used to produce subsequently exported 
merchandise. 

We accounted for taxes imposed in 
Taiwan or a third country (when foreign 
market value (“FMV”) was based on 
sales to a third country), but not 
collected by reason of exportation to the 
United States, by multiplying the 
appropriate duty paying value (“DPV”) 
of the merchandise sold in the United 
States by the tax rate in Taiwan or the 
third country, respectively, and adding 
the result to the U.S. price. In Taiwan, 
the DPV is the ex-factory price fora 
bonded factory; for an unbonded 
factory, the DPV is the price to the first 
unrelated purchaser in the United 
States. For third countries, only Japan 
required an adjustment for uncollected 
commodity tax. In Japan, the DPV is the 
invoice amount shown on entry 
documentation. 

No other adjustments were claimed or 
allowed. 


Foreign Market Value 


In calculating FMV, we used home 
market price, third-country price, or 
constructed value, as defined in section 
773 of the Tariff Act, as appropriate. 

Home market prices were used when 
sufficient quantities of such or similar 
merchandise were sold in the home 
market to provide a reliable basis for 
comparison. Home market price was 
based on the packed, delivered price to 
unrelated purchasers in the home 
market. Where applicable, we made 
adjustments for inland freight, 
insurance, commissions to unrelated 
parties, rebates, credit expenses, 
discounts, warranty, advertising and 
sales promotion, royalties, after-sale 
warehousing, differences in the physical 
characteristics of the merchandise, and 
differences in packing. We also made 
adjustments, where applicable, for 
indirect selling expenses to offset 
commissions and U.S. selling expense 
deducted in ESP calculations, but not for 
amounts exceeding the U.S. expenses. 
Finally, we made circumstance-of-sale 
adjustments for commodity tax 
differences, where appropriate. 

Petitioners alleged that AOC sold 
color televisions in the home market at 
prices below the cost of production. 
Petitioners also alleged that Shirasuna, 
which had no home market sales of such 
or similar merchandise, sold color 
televisions in third-country markets at 
prices below the cost of production. We 
considered the allegation against 
Shirasuna sufficient to warrant an 
investigation of possible sales below the 
cost of production. As a result of our 
investigation, we found substantial 
quantities of below-cost sales. We 
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therefore excluded, pursuant to section 
773(b), those below-cost third-country 
sales in our calculation of FMV. 

We based FMV on third-country sales 
in the case of Shirasuna when sufficient 
sales were made at or above the cost of 
production. We based FMV on third- 
country sales in the case of AOC when 
there were no sales of such or similar 
merchandise in the home market. 

Third-country price was based on the 
packed f.o.b., c.i.f., or delivered price to 
unrelated purchasers. We made 
adjustments, where applicable, for 
ocean freight, brokerage and handling, 
marine insurance, foreign import duty, 
Taiwan inland freight, bank charges, 
harbor taxes, import charges, shipping 
charges, credit expense, royalties, 
differences in the physical 
characteristics of the merchandise, and 
differences in packing. 


We also made adjustments, where 
applicable, for indirect selling expenses 
to offset commissions and U.S. selling 
expense deducted in ESP calculations, 
for amounts not exceeding the U.S. 
expenses. Finally, we made 
circumstance-of-sale adjustments for 
commodity tax differences, where 
appropriate. 

No other adjustments were claimed or 
allowed. 

We used constructed value for 
Shirasuna when there were insufficient 
third-country sales at or above the cost 
of production. We also used constructed 
value for RCA, since RCA had 
insufficient sales of such or similar 
merchandise in both the home and third- 
country markets. Consiructed value 
consisted of the sum of the costs of 
materials, fabrication, and general 


. expenses; profit; and the cost of export 


packing. Where the statutory minimum 


Manufacturer/exporter 


Action Electronics Co., Ltd 

AOC international, Inc 

Funai Electric Co. Ltd 

Hitachi Television (Taiwan) Ltd... 
Kuang Yuan Co., Ltd 


Teco Electric and Machinery 


1 No shipments during the period; rate is from the last review in which there were shipments. crete) ae ete a 
? No response; we therefore used the best information available, which was either the highest rate among respondent firms in this review, or the subject firm's 


most recent margin, whichever was higher. 


Parties to the proceeding may request 
disclosure within 5 days of the date of 
publication of this notice. Any interested 
party may request a hearing within 10 
days of publication. Any hearing, if 
requested, will be held 44 days after the 
date of publication of this notice, or the 
first workday thereafter. 

Case briefs and/or written comments 
from interested parties may be 
submitted not later than 30 days after 
the date of publication of this notice. 
Rebuttal briefs and rebuttals to written 
comments, limited to issues raised in the 
case briefs and comments, may be filed 
not later than 37 days after the date of 
publication. 

The Department will publish the final 
results of this administrative review, 
including the results of its analysis of 
issues raised in any such written 
comments or at a hearing. 


The Department shall determine, and 
the Customs Service shall assess, 
antidumping duties on all appropriate 
entries. Individual differences between 
United States price and foreign market 
value may vary from the percentages 
stated above. The Department will issue 
appraisement instructions on each 
exporter directly to the Customs Service. 

Further, as provided for by section 
751(a)(1) of the Tariff Act, a cash deposit 
of estimated antidumping duties based 
on the above margins shall be required 
for these firms. Since the dumping 
margin for Kuang Yuan is zero, and the 
margin for Tatung is less than 0.5 
percent and, therefore, de minimis for 
cash deposit purposes, the Department 
shall not require a cash deposit of 
estimated antidumping duties for these 
firms. For any future entries of this 
merchandise from a new exporter, not 
covered in this or prior administrative 
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of 10 percent of the cost of materials and 
fabrication exceeded the actual amount 
of general expenses, we added the 
statutory minimum amount, in 
accordance with section 773(e) of the 
Tariff Act. Where the statutory 
minimum of eight percent of the sum of 
the cost of materials, fabrication, and 
general expenses exceeded the actual 
profit, we added the statutory minimum. 
Where the actual amount of general 
expenses and profit exceeded the 
statutory minimum amounts, we added 
the actual amount. 

We made adjustments to constructed 
value, when applicable, for differences 
in credit expense. No other adjustments 
were claimed or allowed. 


Preliminary Results of the Review 


As a result of our comparison of 
United States price to foreign market 
value, we preliminarily determine the 
dumping margins to be: 


: Margin 

Period (percent) 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 
04/01/88-03/31/89 


3.59 


reviews, whose first shipments occurred 
after March 31, 1989, and who is 
unrelated to any reviewed firm, or any 
previously reviewed firm, a cash deposit 
of 8.80 percent will be required. 

These deposit requirements and 
waiver are effective for all shipments of 
color television receivers from Taiwan, 
entered, or withdrawn from warehouse, 
for consumption on or after the date of 
publication of the final results of this 
administrative review. 

This administrative review and notice 
are in accordance with section 751(a){1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and § 353.22 of the Department's 
regulations (19 CFR 353.22) (1990). 





Dated: December 18, 1990. 
Marjorie A. Chorlins, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. 90-30142 Filed 12-24-90; 8:45 am] 
BILLING CODE 3510-DS- 


[A-614-502] 
Low Fuming Brazing Copper Rod and 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of final results of 
antidumping duty administrative review. 


sumMaARY: On October 22, 1990, the 
Department of Commerce published the 
preliminary results of its administrative 
review of the antidumping duty order on 
low fuming brazing copper rod and wire 
from New Zealand. The review covers 
one manufacturer/exporter of low 
fuming brazing copper rod and wire 
from New Zealand to the United States 
and the period December 1, 1988 through 
November 30, 1989. 

We gave interested parties an 
opportunity to comment on our 
preliminary results of review. We 
received no comments, and our final 
results are unchanged from those 
presented in our preliminary results of 
review. 

EFFECTIVE DATE: December 26, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Michael J. Heaney or Robert Marenick, 
Office of Antidumping Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (202) 377-4195/ 
5255. 


SUPPLEMENTARY INFORMATION: 


Background 

On October 22, 1990, the Department 
of Commerce (“the Department”) 
published in the Federal Register (55 FR 
42598) the preliminary results of its 
administrative review on low fuming 
brazing copper rod and wire from New 
Zealand. We have now completed the 
administrative review in accordance 
with section 751 of the Tariff Act of 
1930, as amended (“the Tariff Act”). 
Scope of the Review 

Imports covered by this review are 
shipments of low fuming brazing copper 
rod and wire principally of copper and 
zinc alloy ("brass”) of varied 
dimensions in terms of diameter, 
whether cut-to-length or coiled, whether 
bare or flux-coated. During part of the 


review period such merchandise was 
classifiable under item numbers 
612.6205, 612.7220 and 653.1500 of the 
Tariff Schedules of the United States 
Annotated (“TSUSA”). This 
merchandise is currently classifiable 
under Harmonized Tariff Schedule 
(“HTS”) item numbers 7407.21.50, 
7408.11.60, 7408.19.00, 7408.21.00, 
7408.22.50, 7408.29.50, 8311.10.00, 
8311.20.00, 8311.30.60, and 8311.90.00. 
The HTS item numbers are provided for 
convenience and Customs purposes. The 
written description remains dispositive. 
The review covers one manufacturer/ 
exporter of this merchandise to the 
United States, McKechnie Bros. (N.Z.)} 
Ltd. (“McKechnie”), and the period 
December 1, 1988 through November 30, 
1989. 


Final Results of Review 


We invited interested parties to 
comment on the preliminary results of 
review. We received no comments. 
Based on our analysis, the final results 
of review are unchanged from those 
presented in the preliminary results of 
review. As a result of our review, we 
determine that the following margin 
exists for the review period: 


Time period 


12/01/88-11/ 
30/89. 


McKechnie. 


The Department will instruct the 
Customs Service to assess antidumping 
duties on all appropriate entries. The 
Department will issue appraisement 
instructions directly to the Customs 
Service. 

Since the margin for McKechnie is 
less than 0.5 percent, and therefore de 
minimis for cash deposit purposes, the 
Department shall not require a cash 
deposit of estimated dumping duties for 
McKechnie. For any entries of this 
merchandise from a new exporter, not 
covered in this or prior administrative 
reviews, whose first shipment occurred 
after November 30, 1989, no cash deposit 
shall be required. These deposit 
requirements are effective for all 
shipments of New Zealand low fuming 
brazing copper rod and wire entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
notice. 

This administrative review and notice 
are in accordance with section 751{a)(1) 
of the Tariff Act (19 U.S.C. 1675(a)(1)) 
and 19 CFR 353.22. 
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Dated: December 13, 1990. 
Eric I. Garfinkel, 
Assistant Secretary for Import 
Administration. 
[FR Doc. 90-30141 Filed 12-24-90; 8:45 am] 
BILLING CODE 351¢-DS-™ 


[A-122-506} 


Oil Country Tubular Goods from 
Canada; Preliminary Results of the 
Antidumping Duty Administrative 
Review 


AGENCY: International Trade 
Administration/Import, Administration, 
Department of Commerce. 

ACTION: Notice of preliminary results of 
antidumping duty administrative review. 


SUMMARY: In response to a request by a 
respondent, the Department of 
Commerce has conducted an 
administrative review of the 
antidumping duty order on oil country 
tubular goods from Canada. The review 
covers one exporter and the period from 
June 1, 1988 through May 31, 1989. As a 
result of the review, the Department has 
preliminarily determined that a margin 
exists. 

Interested parties are invited to 
comment on these preliminary results. 


EFFECTIVE DATE: December 26, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Joseph B. Kaesshaefer, Jr. or Linda L. 
Pasden, Office of Agreements 
Compliance, International Trade 
Administration, U.S. Department of 
Commerce, Washington, DC 20230; 
telephone (202) 377-3793. 


SUPPLEMENTARY INFORMATION: 
Background 


On June 16, 1986, the Department of 
Commerce (“the Department”) 
published in the Federal Register (51 FR 
21782, June 16, 1986) the antidumping 
duty order on oil country tubular goods 
from Canada. On June 30, 1989, the 
respondent requested that we conduct 
an administrative review for the period 
from June 1, 1988 through May 31, 1989. 
We published a notice of initiation of 
the antidumping administrative review 
on July 25, 1989. The Department has 
now conducted this administrative 
review in accordance with section 751 of 
the Tariff Act of 1930 (‘the Act”). 


Scope of the Review 


The United States has developed a 
system of tariff classification based on 
the international harmonized system of 
customs nomenclature. On January 1, 
1989, the United States fully converted 


‘to the harmonized Tariff Schedule 
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(“HTS”), as provided in section 1202 et 
seq. of the Omnibus Trade and 
Competitiveness Act of 1988. All 
merchandise entered, or withdrawn 
from warehouse, for consumption on or 
after that date is now classified solely 
according to the appropriate HTS item 
number(s). 

Imports covered by the review are 
shipments of OCTG from Canada. This 
includes API-specification oil country 
tubular goods and all cther pipe with the 
following characteristics used in OCTG 
applications: Length of at least 16 feet; 
outside diameter of standard sizes 
published in the API or proprietary 
specifications for oil country tubular 
goods, with tolerances of plus ¥% inch 
for diameters up through 8% inches and 
plus % inch for diameters greater than 
8% inches, minimum wall thickness as 
identified for a given outer diameter as 
published in the API or proprietary 
specifications for oil country tubular 
goods; and a minimum of 40000 PSI yield 
strength and a minimum 60000 PSI 
tensile strength. Additionally, oil 
country tubular goods with seams 
includes only pipe using the electric 
resistance welding technique. 
Furthermore, imports covered by this 

‘review include OCTG with non- 
standard size wall thickness greater 
than the minimum identified for a given 
outer diameter as published in the API 
or proprietary specifications for OCTG, 
with surface scabs or slivers, irregularly 
cut ends, ID or OD weld flash, or open 
seams; OCTG may be bent, flattened or 
oval, and may lack certification because 
the pipe has not been mechanically 
tested or has failed those tests. During 
the periods of review, and until January 
1, 1989, such merchandise was 
classifiable in the Tariff Schedules of 
the United States Annotated (“TSUSA”) 
under item numbers 610.3216, 610.3219, 
610.3233, 610.3234, 610.3242, 610.3243, 
610.3249, 610.3252, 610.3254, 610.3256, 
610.3258, 610.3262, 610.3264, 610.3721, 
610.3722, 610.3751, 610.3295, 610.3935, 
610.4025, 610.4035, 610.4210, 610.4220, 
610.4225, 610.4230, 610.4235, 610.4240, 
10.4310, 610.4320, 610.4325, 610.4335, 
610.4942, 610.4944, 610.4946, 610.4954, 
610.4955, 610.4956, 610.4957, 610.4966, 
610.4967, 610.4968, 610.4969, 610.4970, 
610.5221, 610.5222, 610.5226, 610.5234, 
610.5240, 610.5242, 610.5243, and 
610.5244. Since January 1, 1989, the 
merchandise is classifiable under HTS 
item numbers 7304.20, 7305.20 and 
7306.20. The TSUSA and HTS item 
numbers are provided for convenience 
and Customs purposes. The written 
description remains dispositive. 

The review covers the shipments of 

one exporter of oil country tubular 


goods from Canada to the United States 
and the period from June 1, 1988 through 
May 31, 1989. Verification was 
conducted at Christianson Pipe Limited 
(Christianson), Calgary, Alberta, 
Canada, from March 28 through March 
30, 1990. 

On September 14, 1990, the 
Department issued a cost of production 
questionnaire to the producer of 
Christianson’s merchandise, Prudential 
Steel Ltd. (“Prudential”) because 
petitioners alleged that Christianson’s 
home market sales were sold in Canada 
below Prudential's fully absorbed cost 
of production. On November 27, 1990, 
Prudential notified the Department that 
it would not be responding to the 
questionnaire. 


Best Information Available 


We have determined, in accordance 
with section 776(c) of the Act, that the 
use of best information available is 
appropriate to determine whether 
Christianson has sold its merchandise in 
the home market below the cost of 
production. Section 776(c) requires the 
Department to use best information 
available “whenever a party or any 
other person refuses or is unable to 
produce information requested in a 
timely manner and in the form 
required * * *” 

In its cost of production allegation, 
petitioners alleged that Christianson had 
sold its merchandise in the home market 
at a price below the cost of producing 
that merchandise. Because Christianson, 
as an unrelated reseller, did not possess 
cost of production information, we 
requested that information from the 
producer, Prudential, who is not a party 
to this proceeding. We asked Prudential 
to provide information concerning their 
allocation of costs between different 
grades of pipe, and we asked Prudential 
to comment on methodological 
approaches to account for the cost of 
production as it pertains to Prudential 
for these grades of pipes. Prudential, 
however, refused to submit such 
information, and therefore, in 
conducting its below cost analysis, the 
Department had to rely on best 
information merchandise. 

Petitioners’ allegation included data 
for the cost of producing prime casing 
and tubing. The Department used this 
cost data as best information available. 
However, we adjusted the cost data 
submitted by the petitioners as follows. 

First, we disregarded the portion of 
petitioners’ cost computations labeled 
“Other Fixed Costs.” Petitioners 
provided no explanation of what is 
included in this category of costs. After 
reviewing the data, we could not deduce 
what may be included in this cost 
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category since the remaining cost 
categories seem complete. 

Second, we note that in JPSCO, Inc., 
and IPSCO Steel, Inc. v. United States, 
13 CIT , Slip Op. 89-66 (CIT May 18, 
1989), the Court of International Trade 
held that in determining the costs of 
producing limited service OCTG and 
prime OCTG, the Department “must find 
a reasonable means of allocating the 
combined cost of production between 
these two very differently valued 
products in a manner which takes into 
account * * * differences in value.” Jd. 
at 9. To remain consistent with this 
direction, the Department made an 
adjustment to petitioners’ cost 
information, which petitioner based on 
the cost of producing prime OCTG, to 
account for the differences in value 
between prime and commercial grade 
OCTG. 

Because no information exists on the 
record for this review in regard to the 
differences in value between different 
categories of OCTG, the Department 
relied upon sales information submitted 
by Prudential in the fourth 
administrative review in this matter as 
the best information available to 
determine such value differences. That 
information demonstrates that the value 
of commercial grade OCTG is 
approximately 35 percent of the value of 
prime OCTG. In determining a cost of 
producing commercial grade OCTG 
based upon the best information 
available, the Department thus 
multiplied petitioners’ cost of producing 
prime OCTG (less the undefined 
category of “Other Fixed Costs” noted 
above) by 35 percent. 

The Department compared this cost 
with Christianson’s home market sales 
prices and found that 100 percent of the 
home market sales were made at prices 
above the cost of production. 
Consequently, we used all of 
Christianson’s home market sales in our 
determination of foreign market value 
(“FMV”). 


United States Price 


In calculating the United States price, 
the Department used purchase price as 
defined in section 772 of the Act. 
Purchase price was based on the f.o.b 
Calgary price to unrelated purchasers as 
these sales were made prior to 
importation into the United States. For 
purchase price sales, where applicable, 
we made deductions for U.S. duty, U.S. 
user fees, U.S. brokerage, and inland 
freight. In accordance with 772(d)(1)(c) 
of the Act, we added to the United 
States price the amount of the Federal 
sales taxes that would have been 
collected on the export sale had it been 
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subject to the tax. We computed the 
hypothetical amount of the taxes added 
to the United States price by multiplying 
Christianson's acquisition price by the 
Federal tax rate. We assumed that all 
export sales would be subject to the 
Federal tax. The British Columbia 
provincial tax was not added to the 
United States price because it was not 
forgiven by reason of the exportation to 
the United States. 


Foreign Market Value 


In calculating the FMV, the 
Department used home market price as 
defined in section 773 of the Act since 
sufficient quantities of such or similar 
merchandise were sold in the home 
market to provide a reliable basis for 
comparison. Home market price was 
based on the f.o.b. Calgary price to 
unrelated purchasers in the home 
market. We made adjustments, where 
appropriate, for inland freight expenses, 
federal and provincial sales taxes, and 
differences in credit expenses. We did 
not adjust for commissions because the 
indirect selling expenses incurred on 
sales to the United States were not 
provided. For one sale where we had no 
identical merchandise, we used a sale of 
similar merchandise. No adjustments 
were claimed for physical differences. 

We made a circumstance of sale 
adjustment to FMV in the amount of the 
difference in the federal tax between the 
two markets in order to insure a tax- 
neutral margin. 


Preliminary Results of the Review 


As a result of our comparison of the 
United States Price to foreign market 
value, we have preliminarily determined 
that a margin of 0.65 percent exists for 
Christianson. 

Parties to the proceeding may request 
disclosure within 5 days of the date of 
publication of this notice. Any interested 
parties may request a hearing within 10 
days of publication. Any hearing, if 
requested, will be held 44 days after the 
date of publication of this preliminary 
notice or the first workday thereafter. 

Case briefs and/or written comments 
from interested parties may be 
submitted not later than 30 days after 
the date of publication. Rebuttal briefs 
and rebuttals to written comments, 
limited to issues raised in the case briefs 
and comments, may be filed not later 
than 37 days after the date of 
publication. The Department will 
publish final results of this 
administrative review, including the 
results of its analysis of issues raised in 
any such written comments or at a 
hearing. 

The Department shall determine, and 
the Customs Service shall assess, 


antidumping duties on all appropriate 
entries. Individual differences between 
United States price and foreign market 
value may vary from the percentage 
stated above. The Department will issue 
appraisement instructions directly to the 
Customs Service. 

Further, as provided by section 
751(a)}({1) of the Act, a cash deposit of 
estimated antidumping duties based on 
the above margin shall be required. For 
any future entries of this merchandise 
from a new exporter, not covered in this 
administrative review, whose first 
shipments occurred after May 31, 1989 
and who is unrelated to any reviewed 
firm, a cash deposit of 0.65 percent will 
be required. 

This deposit requirement is effective 
for all shipments of oil country tubular 
goods from Canada, entered, or 
withdrawn from warehouse, for 
consumption on or after the date of 
publication of the final results of this 
administrative review. This 
administrative review and notice are in 
accordance with section 751(a)(1) of the 
Act (19 U.S.C. 1675{a)}{1)) and § 353.22 of 
the Commerce Department's regulations. 


Dated: December 19, 1980. 
Marjorie A. Chorlins, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. 90--30188 Filed 12-24-90; 8:45 am] 
BILLING CODE 3510-DS-M 


[C-559-001} 


Certain Refrigeration Compressors 
From the Republic of Singapore; Final 
Results of Countervailing Duty 
Administrative Review 


AGENCY: International Trade 
Administration/Import Administration, 
Department of Commerce. 

ACTION: Notice of final results of 
countervailing duty administrative 
reviews. 


SUMMARY: On May 22, 1990, the 
Department of Commerce published the 
preliminary results of its administrative 
reviews of the agreement suspending the 
countervailing duty investigation on 
certain refrigeration compressors from 
the Republic of Sinagapore. We gave 
interested parties an opportunity to 
comment on the preliminary results. In 
our review of the comments received, 
we determined that additional 
information was required for our 
analysis. To obtain this information, the 
Department sent a supplemental 
questionnaire on July 19, 1990. Further 
information was requested and received 
in October and November 1990. Based 
on our analysis of this information, we 
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have recalculated the export charge 
rates published in the preliminary 
results of these reviews. 

We have now completed these 
reviews and determine that Matsushita 
Refrigeration Industries (Singapore) Pte. 
Ltd. (MARIS), Matsushita Electric 
Trading (Singapore) Pte. Ltd. (METOS)}, 
currently known as Asia Matsushita 
Electric (Singapore) Pte. Ltd, and the 
Government of the Republic of 
Singapore, the signatories to the 
suspension agreement, have complied 
with the terms of the suspension 
agreement during the periods January 1, 
1986 through December 31, 1986, and 
January 1, 1987 through March 31, 1988. 


EFFECTIVE DATE: December 26, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Megan Pilaroscia or Barbara Williams, 
Office of Agreements Compliance, 
International Trade Administration, U.S. 
Department of Commerce, Washington, 
DC 20230; telephone: (262) 377-3793. 


SUPPLEMENTARY INFORMATION: . 


Background 


On May 22, 1990, the Department of 
Commerce (“the Department”) 
published in the Federal Register (55 FR 
21069) the preliminary results of its 
administrative reviews of the agreement 
suspending the countervailing duty 
investigation on certain refrigeration 
compressors from the Republic of 
Singapore (48 FR 51170) November 7, 
1983). We have new completed these 
reviews in accordance with section 751 
of the Traiff Act of 1930 (“the Traiff 
Act”). 


Scope of Review 


Imports covered by these reviews are 
shipments of Singaporean hermetic 
refrigeration compressors rated not over 
one-quarter horsepower. During the 
review periods, such merchandise was 
classifiable under item number 661.0800 
of the Tariff Schedules of the United 
States Annotated. This merchandise is 
currently classifiable under item number 
8414.30.40 of the Harmonized Tariff 
Schedule (HTS). The HTS item numbers 
are provided for convenience and 
Customs purposes. The written 
description remains dispositive. 

The reviews cover one producer and 
one exporter of the subject merchandise. 
These two companies, along with the 
Government of Singapore, are the 
signatories to the suspension agreement. 
The reviews cover the periods January 1, 
1986 through December 31, 1986, and 
January 1, 1987 through March 31, 1988, 
and five programs. 
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Analysis of Comments Received 

We invited interested parties to 
comment on the preliminary results. We 
received written comments from 
petitioner, Tecumseh Products 
Company, and rebuttal comments from 
respondents. Our analysis of these 
comments resulted in additional 
information being requested from 
respondents on two matters. The 
information received on one of these 
issues resulted in a recalculation of the 
export charge rates published in the 
preliminary results of these reviews. 

Comment 1: Tecumseh takes issue 
with the inclusion of refrigeration 
compressor parts in this proceeding. 
Tecumseh states that because 
respondents report sales of compressor 
parts as well as compressors for 
purposes of calculating the net subsidy, 
the Department should specifically state 
that the suspension agreement covers 
compressors and all components, 
whether the parts are assembled or in 
kits. Alternatively, petitioner states that 
the Department should excise the value 
of parts from the export charge rate 
calculation. 

Respondents state that all compressor 
shipments include relays and verious 
other parts necessary for compressors to 
function. They state they have always 
maintained that both fully assembled 
and “kit” form compressor shipments 
are covered by the suspension 
agreement, thus no clarification with 
respect to compressors and compressor 
components is required. 

Department's Position: The 
suspension agreement covers complete 
compressors, whether fully assembled 
or in “kit” form. Discrete parts are not 
covered by the suspension agreement 
but are included in the export charge 
rate calculations for these review 
periods, as explained below, because 
they were included by respondents in 
the reported benefit. 

To clarify the products for which 
respondents receive a benefit, and in 
order to determine what values should 
be used in calculating the export charge 
rates, the Department sent a 
supplemental questionnaire to 
respondents. In their response, 
respondents state that the reported 
reduction in MARIS’ tax liability 
includes export profits earned for all 
products exported by MARIS directly 
and indirectly during the review periods. 
These products consisted of complete 
compressors, compressor parts, as well 
as other non-compressor-related 
products. 

Although discrete compressor parts 
and non-compressor-related parts are 
not included in the suspension 


agreement, the Department has 
determined that these exports should be 
included in the export charge rate 
calculations, as MARIS’ reported tax 
liability reduction includes export 
profits earned on these products as well 
as complete compressors, and the 
Department could not separate out these 
profits from the export charge rate 
calculations. 

The benefit was allocated over export 
values which include compressor parts 
but do not include non-compressor- 
related products. While we requested 
that respondents provide us with export 
values for non-compressor-related 
products, they did not do so. Without 
this information, we have relied on the 
best information available, and have 
calculated the export charge rates with 
only compressor and compressor parts 
f.o.b. export values. The Department has 
tied the benefit received by respondents 
are closely as possible to those products 
receiving the benefit. 

It should be noted that the absence of 
non-compressor-related product f.o.b. 
export values from the calculation as a 
result of incompleteness of respondents’ 
submission is to their disadvantage. 
Moreover, the sales values provided for 
non-compressor-related products 
indicate that the omitted f.o.b. export 
values would be relatively small 
amounts with minimal effects on the 
export charge rates. 

Comment 2: Tecumseh argues that 
new information exists to warrant 
review of the Skills Development Fund 
and Public Utilities Board Surcharge. 
Tecumseh states that since verification 
in the first administrative review, when 
these programs were found to be 
generally available, the U.S. government 
has found that these programs are 
offered only to specific industry 
segements. Tecumseh cites a 1988 State 
Department report on the investment 
climate in Singapore, which states that 
investment incentives are offered 
selectively to companies in high-tech 
manufacturing and services. 

Tecumseh also contends that 
revisions to the U.S. trade law by the 
Omnibus Trade and Competitiveness 
Act of 1988 limit the Department from 
accepting at face value that these 
programs are “generally availabie” 
without examining how the programs 
are actually implemented daring the 
periods of review and requests that the 
Department review these programs 
through verification. 

Respondents reply that these 
programs were reviewed by the: 
Department during verification in the 
first administrative review and were 
found to be generally available and not 
countervailable. Respondents state that 


there have been no changes in these 
programs and that the State Department 
report contains no specific reference to 
either program or the refrigeration 
compressor industry. Respondents 
further state that the part of the report 
cited by petitioner refers to the 
Government of Singapore's efforts to 
attract “high-tech” industries, and that 
refrigeration compressor manufacturing 
is not a high-tech industry. Respondents 
maintain that this report provides no 
basis for renewed investigation of either 
program. 

Respondents also contend that 
changes to the countervailing duty law 
as a result of the 1988 Omnibus Trade 
and Competitiveness Act concerning the 
definition of “generally available” in no 
way compel the Department to 
reinvestigate these programs. They 
argue that these programs are still 
generally available as previously 
confirmed during verification and that 
no new evidence has been provided to 
indicate that either program has since 
been revised. 

Department's Position: In the absence 
of new information, the Department will 
not re-examine any program previously 
found to be not countervailable. The 
Department reviewed these programs 
using the de facto analysis contained in 
the 1988 law in a previous review and 
found them generally available. (See 
Final Results of Administrative Review, 
(50 FR 30493, July 26, 1985).} 

Tecumseh has not provided the 
Department with any information 
indicating that either program has in 
fact changed; the State Department 
report mentions neither these programs 
nor the refrigeration compressor 
industry. 

Comment 3: Tecumseh argues that 
exporters should not be entitled to 
deduct export charges as business 
expenses in calculating profit. Tecumseh 
claims that the result of deductions 
permitted MARIS by the Singaporean 
government is to reduce the amount of 
profit and, consequently, the amount of 
benefit received by MARIS. They state 
that this is a partial reinstatement of the 
net effect of the benefit and is contrary 
to the intent of the countervailing duty 
law. 

Respondents state that export charges 
are permissible deductible business 
expenses. Respondents state that the 
deductions, made pursuant to 
Singapore's general tax laws, are 
available to any company doing 
business in Singapore, and in no way 
can be conceived of as a subsidy. They 
argue that petitioner's contention is not 
supported by any countervailing duty 
determination disallowing these tax 





deductions. Respondents maintain that 
Tecumseh's contentions regarding this 
business expense should be rejected by 
the Department. 

Department's Position: Pursuant to 
paragraph two of the suspension 
agreement, the Government of 
Singapore is obligated to offset 
completely the amount of the net bounty 
or grant determined by the Department 
to exist with respect to the subject 
product. According to the 
supplementary information we received 
from respondents, MARIS made the 
export charge deducations before 
calculating exempt export profit in both 
periods of review. As a result, export 
charge rates based on these figures do ° 
not completely offset the amount of the 
net bounty or grant in accordance with 
the suspension agreement. We therefore 
determine that the deduction of the 
export charges in each review period 
should be offset by adding the amount 
of the deductions back to MARIS’ profit 
figures, and recalculating the export 
charge rates. As a result, the rate for the 
period January 1, 1986 through 
December 31, 1986 increases to 4.37 
percent, and the rate for the period 
January 1, 1987 through March 31, 1988 
increases to 2.23 percent. These export 
charge rates offset completely the 
benefits received by MARIS. 

Comment 4: Tecumseh requests that 
the Department review the technical 
assistance fees paid by MARIS to its 
parent company, citing an entry in 
MARIS’ financial statement. They argue 
that the particular intercompany 
treatment given to these fees in these 
reviews gives possible rise to 
countervailable benefits. Respondents 
state that the Department has previously 
determined that deduction of these fees 
is not countervailable because they are 
not excessive. 

They maintain that the financial 
statement entry questioned by petitioner 
was to correct an entry on a previous 
MARIS financial statement. 
Respondents state that MARIS paid 
income tax on the sum in question, and 
that no benefit was received. 

Department's Position: Petitioner has 
provided no basis for finding that the 
intercompany treatment of the technical 
assistance fees by MARIS’ parent 
company provides a countervailable 
-benefit. The Department considers the 
fee situation examined in these reviews 
to be the result of private contractual 
arrangements and does not find that a 
countervailable benefit has been 
conveyed. 

Comment 5: Tecumseh states that the 
Department should analyze how the 
export incentives program benefits 
could decrease for MARIS while exports 


of their refrigeration compressors to the 
United States increased. Techumseh 
claims that because the export 
incentives program is unchanged and 
these exports have risen, the export 
charge rate for the latest review should 
be significantly higher.. 

Respondents reply that the export 
charge rate is calculated by allocating 
MARIS’ net tax savings from its 
operation as an Export Enterprise over 
the value of METOS’ total, worldwide 
compressor exports. Respondents 
maintain that fluctuations in compressor 
shipments to the United States are 
therefore irrelevant to the calculation. 

Department's Position: The 
suspension agreement states that the 
Government of Singapore is to offset 
completely the amount of the net bounty 
or grant determined to exist with respect 
to the subject merchandise by collection 
of an export charge. The export charge 
rates calculated by the Department in 
these final results are correct as they 
offset the benefit by allocating MARIS’ 
total tax savings under Part IV of the 
Economic Expansion Incentives Act 
over the f.o.b. value of METOS’ total 
exports of complete compressors and 
compressor parts—not just exports to 
the United States. 

The Department uses total exports 
because the benefit is reported on that 
basis and is not limited to exports to the 
United States. The export charge rates 
fluctuate among reviews as they are 
based on export earning-related tax 
savings and export values, both of 
which fluctuate. 

In addition, the Department's 
methodology for calculation of the 
export charge rate uses the period in 
which the benefit was actually received, 
not accrued. In this way, the tax savings 
benefits received in a given review 
period, upon filing of taxes, are tied to 
export earnings of previous years. 

Comment 6: Tecumseh claims that 
intercompany documents for payment of 
the export charge (debit notes) provided 
in the questionnaire response suggest 
understatement of values for export 
charge assessment purposes. They state 
that the documentation indicates a shift 
in invoice numbers used by respondents. 
Tecumseh argues that one result of such 
a change could be to reduce the value 
reported and thereby reduce the total 
amount of export charges collected 
because the charge is assessed on an ad 
valorem basis. Tecumseh asks that the 
Department consider only transactions 
made before the invoicing methodology 
change and use an average charge per 
transaction as a basis for calculating the 
amount of charges that should have 
been collected during the review period. 
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Respondents argue that there is no 
evidence of understatement of values for 
export charge assessment purposes. 
They state that the export charge 
documentation clearly indicates that 
there was no decline in the export 
charge payments during the review 
period. Respondents maintain that the 
invoice number change provides no 
basis for petitioner's allegation of 
undervaluing. 

Department's Position: The 
Department has seen no evidence to 
indicate that incorrect values have been 
provided or that the change was for 
other than company recordkeeping 
purposes. 

Comment 7: Tecumseh argues that 
Singapore’s Control of Manufacture Act 
(“the Act”), described in the 1988 State 
Department report on the investment 
climate in Singapore, confers monopoly 
power and profits to respondents that 
must be offset. 

Respondents state that the Act is 
irrelevant to this case, and that the Act 
requires only that companies wishing to 
produce specified products obtain a 
special license and that the Act does not 
indicate that there is a limited number of 
licenses available or that the 
Singaporean government will grant only 
one license for the manufacture of each 
product listed. Respondents maintain 
that Tecumseh has provided no proof 
that there are, in fact, restrictions on the 
entry of new refrigeration compressor 
producers into Singapore by the Act, 
and they note that Tecumseh admits 
that MARIS is not subject to the act. 

Department's Position: There is no 
evidence in the record to indicate that 
the Act requires a special license to 
export refrigeration compressors and 
petitioner provided no basis for finding 
that respondents receive 
countervailable benefits under the Act. 


Final Results of Review 


After considering the comments 
received, we determine that the 
signatories to the suspension agreement 
have complied with the terms of the 
suspension agreement, including the 
payment of the provisional export 
charge for both periods. 

From January 1, 1986 through January 
9, 1987, a provisional export charge rate 
of 4.92 percent was in effect, and from 
January 9, 1987 through March 31, 1988, 
a rate of 8.35 percent was in effect. 

In addition, we determine the total 
bounty or grant to be 4.37 percent of the 
f.o.b. value of the merchandise for the 
January 1, 1986 through December 31, 
1986 review period and 2.23 percent of 
the f.o.b. value of the merchandise for 
the January 1, 1987 through March 31, 





Federal Register / Vol. 55, No. 248 {/ Wednesday, December 26, 1990 / Notices 


1986 review period. The suspension 
agreement states that the Government of 
Singapore will offset completely the net 
bounty or grant determined by the 
Department to exist with respect to the 
subject merchandise by the collection of 
an export charge applicable to exports 
of the subject product. 

Following the methodology outlined in 
section B.4 of the agreement, the 
Department determines that, for the 
period January 1, 1986 through 
December 31, 1986, and the period 
January 1, 1987 through March 31, 1988, 
a negative adjustment may be made to 
the provisional export charge rates in 
effect. 

These rates, established in the notices 
of the final results of the first and 
second administrative reviews of the 
suspension agreement (50 FR 30493, July 
26, 1985; 52 FR 848, January 9, 1987), are 
4.92 percent and 8.35 percent, 
respectively. For the periods covered by 
the present reviews, the Government of 
Singapore may refund the difference to 
the companies. 

The Department intends to notify the 
Government of Singapore that the 
provisional export charge rate on all 
exports of the subject merchandise to 
the United States with Outward 
Declarations filed on or after the date of 
publication of the final results of these 
administrative reviews shall be 2.23 
percent of the £0.b. value of the 
merchandise. 

These administrative reviews and 
notices are in accordance with section 
751(a)(1) of the Tariff Act (19 U.S.C. 
1675(a){1)) and 19 CFR 355.22. 

Dated: December 19, 1990. 

Marjorie A. Chorlins, 

Acting Assistant Secretary for Import 
Administration. 

[FR Doc. 96-30189 Filed 12-24-90; 8:45 am] 
BILLING CODE 3510-DS-M 


[Application No. 90-A0007) 


Export Trade Certificate of Review 


AGENCY: Department of Commerce, 
International Trade Administration. 
ACTION: Notice of issuance of an 
amended Export Trade Certificate of 


Review. 


SUMMARY: The Department of 
Commerce has issued an amendment to 
the Export Trade Certificate of Review 
granted to the United States Surimi 
Commission on August 22, 1990. Notice 
of issuance of the original Certificate 
was published in the Federal Register on 
August 30, 1990 (55 Fed. Reg. 35445). 

FOR FURTHER INFORMATION CONTACT: 
George Muller, Director, Office of Export 


Trading Company Affairs, International 
Trade Administration, 202-377-5131. 
This is not a toll-free number. 


SUPPLEMENTARY INFORMATION: Title III 
of the Export Trading Company Act of 
1982 (15 U.S.C. 4011-21} authorizes the 
Secretary of Commerce to. issue Export 
Trade Certificates of Review. The 
regulations implementing Title IfI are 
found at 15 CFR Part 325 (1990) (50 FR 
1804, January 11, 1985). 

The Office of Export Trading 
Company Affairs is issuing this notice 
pursuant to 15 CFR 325.6(b), which 
requires the Secretary of Commerce to 
publish a summary of a certificate in the 
Federal Register. Under Section 305{a) of 
the Act and 15 CFR 325.11{a), any 
person aggrieved by the Secretary's 
determination may, within 30 days of 
the date of this notice, bring an action in 
any appropriate district court of the 
United States to set aside the 
determination on the ground that the 
determination is erroneous. 


Description of Amended Certificate 


Export Trade Certificate of Review 
No. 90-00007 was issued to the United 
States Surimi Commission on August 22, 
1990. Notice of issuance of the 
Certificate was published in the Federal 
Register on August 30, 1990 (55 FR 
35445). 

USSC’s Export Trade Certificate of 
Review has been amended as follows: 

1. The list of “Products” covered by 
the Certificate has been expanded to 
include “Pollock Roe.” 

2. The provisions appearing in Items 1 
and 7 of the “Export Trade Activities 


. and Methods of Operation” of the 


Certificate have been revised to specify 
that the restrictions imposed by those 
provisions do not apply to pollock roe. 

Pursuant to section 304(a)(2) of the 
ETC Act, 15 U.S.C. 4014(a){2}, and 15 
CFR 325.7, the amended Certificate is 
effective from September 14, 1990, the 
date on which the application for an 
amendment was deemed submitted. 

A copy of the amended Certificate 
will be kept in the International Trade 
Administration's Freedom of 
Information Records Inspection Facility, 
room 4102, U.S. Department of 
Commerce, 14th Street and Constitution 
Avenue, NW., Washington, DC 20230. 

Dated: December 19, 1990. 

George Muller, 

Director, Office of Export Trading Company 
Affairs. 

[FR Doc. 90-30138 Filed 12-24-90; 8:45 am] 
BILLING CODE 3510-DR- 


53031 | 


Short-Supply Determination: Certain 
Continuous Cast Steel Slabs; 
Correction 

AGENCY: Import Administration/ 


International Trade Administration 
Commerce. 


ACTIon: Notice of correction of short 
supply determination on certain 
continuous cast steel slabs. 


Short-Supply Review Number: 32. 

Correction: On December 13, 1990, the 
Secretary of Commerce (“Secretary”) 
published a notice of short-supply 
determination on certain continuous 
cast steel slabs (55 FR 51309). Pages 
51310-51311 of that determination state 
that “the Secretary determines that 
short supply exists for 40,000 net tons of 
continuous cast steel slabs meeting 
Rouge’s specifications. Pursuant to 
section 4{b}{4)(a) of the Act, and 
§ 357.102 of Commerce’s Short Supply 
Procedures, the Secretary grants OSM’s 
request for a short supply allowance of 
40,000 net tons of certain continuous 
cast steel slabs for the fourth quarter of 
1990 and the first and second quarters of 
1991. Should OSM require additional 
material during the second quarter of 
1991, it should submit a new request in 
early 1991.” 

This text should have read: “the 
Secretary determines that short supply 
exists for 40,000 net tons of continuous 
cast steel slabs meeting OSM’s 
specifications. Pursuant to section 
4(b){4)(a) of the Act, and § 357.102 of 
Commerce's Short Supply Procedures, 
the Secretary grants OSM’s request for a 
short supply allowance of 40,000 net 
tons of certain continuous cast steel 
slabs for the first quarter of 1991. Should 
OSM require additional material duriag 
the second quarter of 1991, it should 
submit a new request in early 1991.” 


Dated: December 18, 1990. 
Marjorie A. Cherlins, 
Acting Assistant Secretary for Import 
Administration. 
[FR Doc. 90-30140 Filed 12-24-90; 8:45 am} 
BILLING CODE 3510-DS-M 


University of Washington, et al.; 
Consolidated Decision on Applications 
for Duty-Free Entry of Scientific 
Instruments 


This is a decision consolidated 
pursuant to section 6{c} of the 
Educational, Scientific, and Cultural 
Materials Importation Act of 1966 
(Public Law 89-651, 80 Stat. 897; 15 CFR 
part 301). Related records can be viewed 
between 8:30 a.m. and 5:00 p.m. in Room 
4204, U.S. Department ef Commerce, 





14th and Constitution Avenue, NW., 
Washington, DC. 

Comments: None received. Decision: 
Approved. No instrument of equivalent 
scientific value to the foreign 
instruments described below, for such 
purposes as each is intended to be used, 
is being manufactured in the United 
States. 

Docket Number: 90-009R. Applicant: 
University of Washington, Seattle, WA 
98195. Instrument: Gas Chromatograph/ 
Mass Spectrometer System, Model HV- 
1. Manufacturer: Kratos Analytical, 
United Kingdom. Intended Use: See 
notice at 55 FR 41738, October 15, 1990. 
Reasons: The foreign instrument 
provides: (1} Mass range to 4000, (2) 
resolution to 10,000, (3) scan speed to 0.1 
second per decade and (4) FAB 
capability. 

Docket Number: 90-138. Applicant: 
Massachusetts Institute of Technology, 
Cambridge, MA 01239. Instrument: 
Excimer Laser, Model EMG 160T MSC 
with Accessory. Manufacturer: Lambda 
Physik, Inc., West Germany. Intended 
Use: See notice at 55 FR 35161, August 
28, 1990. Reasons: The foreign 
instrument provides a tunable ArF 
excimer laser with a bandwidth less 
than 0.005 nm. 

Docket Number: 90-139. Applicant: 
Massachusetts Institute of Technology, 
Cambridge, MA 02139. Instrument: 
Scanning Electron Microscope, Model 
HB603. Manufacturer: VG Microscopes, 
United Kingdom. Intended Use: See 
notice at 55 FR 35161, August 28, 1990. 
Reasons: The foreign instrument can 
determine: (1) Atomic arrangements at a 
resolution of 0.2 nm, (2) chemical 
segregation at planar interfaces and (3) 
local crystallography at a resolution of 
2.0 nm. 

Docket Number: 90-180. Applicant: 
University of California, Los Angeles, 
CA 90024. Instrument: Mass 
Spectrometer, Model VG Sector 54-30. 
Manufacturer: VG Isotech, United 
Kingdom. Intended Use: See notice at 55 
FR 41738, October 15, 1990. Reasons: 
The foreign instrument provides an 
abundance sensitivity of less than 0.5 
ppm with a precision better than 1.0% 
for thorium isotopes. 

The capability of each of the foreign 
instruments described above is pertinent 
to each applicant’s intended purposes. 
We know of no instrument or apparatus 
being manufactured in the United States 
which is of equivalent scientific value to 
any of the foreign instruments. 

Frank W. Creel, 

Director, Statutory Import Programs Staff. 
[FR Doc. 90-30190 Filed 12-24-90; 8:45 am] 
BILLING CODE 3510-DS-M 


National Oceanic and Atmospheric 
Administration 


Preliminary Approval of Amendment 
No. 1 to the Oregon Coastal 
Management Program and 
Environmental Assessment 


AGENCY: National Oceanic and 
Atmospheric Administration, National 
Ocean Service, Office of Ocean and 
Coastal Resource Management. 
ACTION: Notice of preliminary approval 
of Amendment No. 1. 


SUMMARY: The Office of Ocean and 
Coastal Resource Management (OCRM), 
National Ocean Service, National 
Oceanic and Atmospheric 
Administration (NOAA) received a 
request from the Oregon Coastal 
Management Program (OCMP) to 
incorporate the 1987 Revisions to the 
Oregon Forest Practices Act (FPA) into 
the OCMP. The State’s request was 
made pursuant to section 306(g} of the 
Coastal Zone Management Act of 1972, 
as amended (CZMA), 16 U.S.C. 1455(g), 
and the regulations implementing the 
CZMA at 15 CFR 923.81. The FPA, as 
amended by HB 3396, is intended to 
eliminate overlapping authorities and 
simplify regulation of forest practices on 
commercial land by placing full 
responsibility for such regulation with 
the Oregon Board of Forestry. HB 3396 
also provides consolidated protective 
measures for natural resources on forest 
lands subject to forest operations. The 
Director of OCRM has reviewed the 
amendment request and has made a 
preliminary determination that the 
OCMP, as amended, would still 
constitute an approvable program and 
that the procedural requirements of 
section 306(c) of the CZMA have been 
met. 

The Director has determined that 
approval of the proposed changes does 
not constitute a major Federal action 
having a significant effect on the 
environment. Therefore, approval of the 
proposed amendment does not require 
an environmental impact statement 
pursuant to the National Environmental 
Policy Act of 1969, as amended. The 
Director's Preliminary Determination of 
Approvability, as well as the Finding of 
No Significant Impact (FONSI), and the 
environmental assessment (EA) are 
available at the address below. 

Comments on the EA, FONSI, and the 
Preliminary Determination to approve 
the Oregon amendment request should 
be made within 30 days from the date of 
this notice. Address comments to: James 
P, Burgess, Chief, Coastal Programs 
Division, Office of Ocean and Coastal 
Resource Management, 1825 
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Connecticut Avenue, NW., Washington, 
DC 20235, (202) 673-5158. 


(Federal Domestic Assistance Catalog 11.419 
Coastal Zone Management Program 
Administration) 

Dated: December 14, 1990. 
Virginia K. Tippie, 
Assistant Administrator for Ocean Services 
and Coastal Zone Management. 
[FR Doc. 90-30171 Filed 12-24-90; 8:45 am} 
BILLING CODE 3510-08-M 


Gulf of Mexico Fishery Management 
Council; Public Meetings 


AGENCY: National Marine Fisheries 
Service, NOAA, Commerce. 


The Gulf of Mexico Fishery 
Management Council’s Shark Advisory 
Panel (AP), Shrimp AP, Standing and 
Special Shark Scientific and Statistical 
Committee (SSC), and Standing and 
Special Shrimp SSC, will hold public 
meetings on January 14-17, 1991, at the 
New Orleans Airport Hilton and 
Conference Center, 901 Airline 
Highway, Kenner, LA. 

The Shark AP will meet on January 
14. From 10 a.m. to 4:30 p.m. the AP will 
review and comment on the revised 
Secretarial Shark Fishery Management 
Plan (FMP). The Standing und Special 
Shark SSC will meet on January 15. 
From 10:00 a.m. to 5:00 p.m. the SSC will 
review shark management measures, the 
new shark stock assessment, and the 
revised Shark FMP. 

The Standing and Special Shrimp SSC 
will meet on January 16. From 8:30 a.m. 
to 4:30 p.m. the SSC will review the 
status of Amendment #5 to the Shrimp 
FMP. It also will discuss reef fish 
amendments, discuss an analysis of the 
1990 Texas shrimp closure, discuss 
economic impacts of alternative 
management measures for brown 
shrimp, data collection needs for 
bycatch studies, and issues and 
problems related to the trawl bycatch 
amendment. The SSC also will review a 
proposal for a notice of contro! date for 
entry into the Gulf shrimp fishery. The 
Shrimp AP will meet on January 17 from 
9:00 a.m. to 4:00 p.m. The AP's agenda is 
the same as that of the Standing and 
Special Shrimp SSC, above. 

For more information contact Wayne 
E. Swingle, Executive Director, Gulf of 
Mexico Fishery Management Council, 
5401 West Kennedy Boulevard, Suite 
881, Tampa, FL; telephone: (813) 228- 
2815. 
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Dated: December 20, 1990. 
David S. Crestin, 
Deputy Director, Office of Fisheries 
Conservation and Management, National 
Marine Fisheries Service. 
[FR Doc. 90-30183 Filed 12-24-90; 8:45 am] 
BILLING CODE 3510-22-M 


Permits; Foreign Fishing 


In accordance with a memorandum of 
understanding with the Secretary of 
State, the National Marine Fisheries 
Service, on behalf of the Secretary of 
State, publishes for public review and 
comment a summary of applications 
received by the Secretary of State 
requesting permits for foreign fishing 
vessels to operate in the Exclusive 
Economic Zone under provisions of the 
Magnuson Fishery Conservation and 
Management Act (Magnuson Act, 16. 
U.S.C. 1801 et seq.). This notice 


Permit number 


UR-91-0817 
UR-91-0825 


[FR Doc. 90-30114 Filed 12-24-90; 8:45 am] 
BILLING CODE 3510-22-M 


Marine Mammals: Application for 
Permit; John G. Shedd Aquarium 
(P396C) 


Notice is hereby given that the 
Applicant has applied in due form for a 
Permit to take marine mammals as 
authorized by the Marine Mammal 
Protection Act of 1972 (16 U.S.C. 1361- 
1407), and the Regulations Government 
the Taking and Importing of Marine 
Mammals (50-CFR part 216). 

1. Applicant: John G. Shedd 
Aquarium, 1200 South Lake Shore Drive, 
Chicago, Illinois 60605. 

2. Type of Permit Requested: Public 
display. 

3. Name and Number of Marine 
Mammals: Harbor seals (Phoca 
vitulina): 6. 


specifically concerns applications 
received to operate in the Northwest 
Atlantic (NWA) mackerel fishery, where 
(1) the Government of the Kingdom of 
the Netherlands has applied to fish for 
27,000 metric tons (mt) of Atlantic 
mackerel and proposed to purchase 
9,000 mt of joint venture (JV) mackerel, 
and (2) the Union of Soviet Socialist 
Republics has applied to fish for 18,000 
mt of Atlantic mackerel and proposed to 
purchase 60,000 mt of JV mackerel. Send 
comments on these applications to: 
NOAA—National Marine Fisheries 
Service, Office of Fisheries 
Conservation and Management, 1335 
East West Highway, Silver Spring, 
Maryland 20910. 
and/or, to one or both of the Regional 


_ Fishing Management Councils listed 


below: 
Douglas G. Marshall, Executive Director, 
New England Fishery Management 


4. Type of Take: Captive born or 
rehabilitated beached/stranded 
animals. 

5. Location and Duration of Activity: 
National Aquarium in Baltimore and 
other oceanariums, aquariums and/or 
rehabilitation centers; duration of 
request is for 3 years. 

The arrangements and facilities for 
transporting and maintaining the marine 
mammals requested in this application 
have been inspected by a licensed 
veterinarian, who has certified that such 
arrangements and facilities are 
adequate to provide for the well-being of 
the marine mammals involved. 

Concurrent with the publication of 
this notice in the Federal Register, the 
Secretary of Commerce is forwarding 
copies of this application to the Marine 
Mammal Commission and the 
Committee of Scientific Advisors. 

Written data or views, or requests for 
a public hearing on this application 
should be submitted to the Assistant 


Council, 5 Broadway (Route 1), ~ 

Saugus, MA 01906, 617/231-0422. 

John C. Bryson, Executive Director, Mid- 
Atlantic Fishery Management Council, 
Federal Building, Room 2115, 320 
South New Street, Dover, DE 19901, 
302/674-2331. 

For further information contact John 
D. Kelly or Robert A. Dickinson (Office 
of Fisheries Conservation and 
Management, 301-427-2337). 

Dated: December 19, 1990. 

David S. Crestin, 

Acting Director, Office of Fisheries 


Conservation and Management, National 
Marine Fisheries Service. 


The following Dutch (“NL”) and 
Soviet (“UR”) large stern trawlers have 
applied for the activities indicated (“1" 
denotes directed fishing, “4” denotes JV 
and “6” denotes transfers of US 
processed product): 


PeOMDDA HAA LSALLAAMAODA®| 


Administrator for Fisheries, National 
Marine Fisheries Service, U.S. 
Department of Commerce, 1335 East- 
West Highway, Room 7324, Silver 
Spring, Maryland 20910, within 30 days 
of the publication of this notice. Those 
individuals requesting a hearing should 
set forth the specific reasons why a 
hearing on this particular application 
would be appropriate. The holding of 
such hearing is at the discretion of the 
Assistant Administrator for Fisheries. 
All statements and opinions contained 
in this application are summaries of 
those of the Applicant and do not 
necessarily reflect the views of the 
National Marine Fisheries Service. 

Documents submitted in connection 
with the above application are available 
for review by appointment in the 
following offices: 

Office of Protected Resources, 
National Marine Fisheries Service, 1335 
East-West Highway, Silver Spring, MD 
20910 (301/427-2289); 





Director, Northeast Region, National 
Marine Fisheries Service, NOAA, One 
Blackburn Drive, Gloucester, 
Massachusetts 01930 (508/281-9200); 

Director, Southeast Region, National 
Marine Fisheries Service, NOAA, 9450 
Koger Boulevard, St. Petersburg, Florida 
33702 (813/893-3141); 

Director, Northwest Region, National 
Marine Fisheries Service, NOAA, 7600 
Sand Point Way, NE, BIN C15700, 
Seattle, Washington 98115 (206/526- 
6150); and 

Director, Southwest Region, National 
Marine Fisheries Service, NOAA, 300 
South Ferry Street, Terminal Island, 
California 90731 (312/514-6196). 


Dated: December 18, 1990. 
Nancy Foster, 
Director, Office of Protected Resources, 
National Marine Fisheries Service. 
[FR Doc. 90-30156 Filed 12-24-90; 8:45 am] 
BILLING CODE 3510-22-M 


COMMITTEE FOR THE 
IMPLEMENTATION OF TEXTILE 
AGREEMENTS 


Certain Cotton, Wool, and Man-Made 
Fiber Textile Products Produced or 
Manufactured in the People’s Republic 
of China 


December 20, 1990. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs cancelling 
and amending limits. 


EFFECTIVE DATE: January 1, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Janet Heinzen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-6828. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 


Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854}. 


In a Memorandum of Understanding 
(MOU) dated December 13, 1990, the 
Governments of the United States and 
the People’s Republic of China agreed to 
amend further the Bilateral Cotton, 
Wool, Man-Made Fiber, Silk Blend and 
Other Vegetable Fiber Textile 


Agreement of February 2, 1988, as 
amended, 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the Correlation: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 55 FR 50756, published on 
December 10, 1990). Also see 55 FR 
48268, published on November 20, 1990. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the MOU, but are 
designed to assist only in the 
implementation of certain of its 
provisions. 

Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implemeniation of Textile 
Agreements 
December 20, 1990. 


Commissioner of Customs, 
Department of the Treasury, Washington, DC 
20229 

Dear Commissioner: This directive amends, 
but does not cancel, the directive of 
November 14, 1990, issued to you by the 
Chairman, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textiles and textile products, 
produced or manufactured in China and 
exported during the period January 1, 1991 
through December 31, 1991. 

Effective on January 1, 1991, pursuant to a 
Memorandum of Understanding dated 
December 13, 1990, you are directed to cancel 
the 1991 limit for Categories 330/630. 
Categories 330/630 shall remain subject to 
the Group II limit. The limit for Group II shall 
be reduced to 112,436,180 square meters 
equivalent. 

Further, you are directed to remove 
Category 633 from Group II, which shall no 
longer be subject to a group limit. The level 
for Category 633 shall be increased to 48,000 
dozen. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a){1). 

Sincerely, 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
{FR Doc. 90-30185 Filed 12-24-90; 8:45 am] 


BILLING CODE 3510-DR-M 


Federal Register / Vol. 55, No. 248. / Wednesday, December 26, 1990 / Notices 


Adjustment of Import Limits for 
Certain Cotton, Wool, Man-Made Fiber, 
Silk Blend and Other Vegetable Fiber 
Textiles and Textile Products 
Produced or Manufactured in the 
People’s Republic of China 


December 19, 1990. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs adjusting 
limits. 


EFFECTIVE DATE: December 19, 1990. 


FOR FURTHER INFORMATION CONTACT: 
Janet Heinzen, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 566-6828. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 


SUPPLEMENTARY INFORMATION: 


Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


The current limits for certain 
categories are being adjusted, variously, 
for shift and carryforward. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the Correlation: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 54 FR 50797, published on 
December 11, 1989). Also see 54 FR 
52047, published on December 20, 1989. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral 
agreement, but are designed to assist 
only in the implementation of certain of 
its provisions. 

Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 
December 19, 1990. 
Commissioner of Customs, 
Department of the Treasury, Weshington, D 
20229 

Dear Commissioner: This directive amends, 
but does not cancel, the directive of 
December 14, 1989, issued to you by the 
Chairrnan, Committee for the Implementation 
of Textile Agreements. That directive 
concerns imports of certain cotton, wool, 
man-made fiber, silk blend and other 
vegetable fiber textiles and texti ¢ products, 
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produced or manufactured in China and 
exported during the period January 1, 1990 
through December 31, 1990. 

Effective on December 19, 1990 you are 
directed to adjust the limits for the following 
categories, as provided under the terms of the 
current bilateral agreement between the 
Governments of the United States and the 
People’s Republic of China: 


Category = srg notin @ | Adjusted 12-mo. limit 4 


8,714,059 square 
meters. 
1,503,654 square 
meters. 
1,306,609 dozen. 
1,355,565 kilograms. 
43,483,820 square 
meters. 
276,765 dozen. 
366,781 dozen. 
144,813 dozen. 
..| 428,321 dozen. 
..| 1,640,822 dozen. 
..| 481,244 kilograms. 
..| 767,203 kilograms. 
6,525,222 numbers of 
which not more than 
4,433,501 numbers 
shall be in Category 
360-P. * 
3,617,313 numbers. 
..| 4,261,416 kilograms. 
31,418 dozen of which 
not more than 20,810 
dozen shail be in 
Category 440-M. © 
281,017 dozen. 
-| 68,764 dozen. 
.-| 1,203,005 kilograms. 
6,519,800 square 
meters. 
8,757,523 square 


meters. 
17,785,355 square 

meters. 
11,450,418 square 

meters. 
1,008,065 dozen pairs. 
377,772 dozen. 
1,375,933 dozen. 
1,195,871 dozen. 
796,479 dozen. 
1,381,292 dozen. 
1,001,296 dozen. 

...| 103,249 dozen. 

.-| 651,284 dozen of which 
not more than 109,203 
dozen shail be in 
Category 651-8. 7 

2,253,287 dozen. 

...| 1,513,953 kilograms. 

..| 385,774 dozen pairs. 

...| 19,617 dozen. 

...| 298,574 dozen. 

..| 2,264,235 dozen. 

97,453 dozen. 


201, 220, 222-225, 
227, 229, 362, 369- 
O ®, 400, 414, 464- 
469, 600, 603, 604- 
O '°, 606, 618-622, 
624-627, 628, 629, 
665, 666, 669-0, #1 
and 670-0), '? as a 
group. 


298,933,226 Square 
meters equivalent. 


1 The limits have not been: rom snag » i for 
any imports exported after December 3 


Cat 35: only H "ae 
6103.42.2025, 61 03.49.3034, 6104.62.1020, 


6104.69.3010, 6114.20.0048, 6114.20.0052, 
6203.42.2010, 6203.42.2090, 6204.62.2010, 
621 1.32.0010, a oo 0025 and 6211.42.0010. 

t 


egy 3 

6103.19.2030, 6108. 19, 6104. 12.0040, 
6104. 19.2040, 6110.20.1022, 6110.20.1024, 
6110.20.2030, 6110.20.2035, 6110.90.0044, 
6110.90.0046, oo ooo 6202.92.2020, 
6203.19.1030, 6204.12. , 
6204.19.3040, 6211. 32.0070 and and 6211.42.0070. 
360-P: HT 


6302.21.10 6302.21.2010, 
6302.31.1010, 6302.31.1020, 
6902.31. 2010 and 6302.31.2020. 


it 
6302.60, 
6 Cat 
6203.21. 
6205. 10.2010, 
6205.30.1520, 
6211 a .0030. 


e107 ze 


369-D: only HTS. ‘numbers 
10, 6302.91 0005 and 6302.91 0045. 
440-M: HTS 


6203.23. , 6205.10.1000, 
6205.10.2020, 6205.30.1510, 
6205.90.2020, 6205.90.4020 and 


651-B: only HTS numbers 
%5 and 6108 92.0015 


es0s 3h 1 Bt 10, 6305.31.0020 and 6305.39.0000. 
® Cat 369-O: all HTS numbers except 
6302.60.0010, 6302.91.0005 and 6302.91.0045 (Cat- 
369-D); 4202.12.4000, 4202.12.8020, 
22.12.8060, 4202.92.1500, 4202.92.3015, 
4202. 92.6000 (Category 369-L); and 6307.10. 2005 
(Cat 369-S). 
ti 604-0: all HTS numbers except 
5509, 32. (Cat —. 
‘S numbers excep 


6205. 651001, 6305.31. 0020 and 6305.39.0000 (cat 


egory 66' 
12 Cat 670-0: only HTS numbers 
4202.22.4030, 4202.22.8050 and 4202.32.9550. 


The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 

Sincerely, 
Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 
[FR Doc. 90-30184 Filed 12-24-90; 8:45 am] 
BILLING CODE 3510-DR-M 


Amendment of a Restraint Period and 
import Limits for Certain Cotton, Wool 
and Man-Made Fiber Textile Products 
Produced or Manufactured in Turkey 


December 19, 1990. 

AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 

ACTION: Issuing a directive to the 
Commissioner of Customs amending a 
restraint period and limits. 


EFFECTIVE DATE: December 21, 1990. 
FOR FURTHER INFORMATION CONTACT: 
Anne Novak, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For information on the 
quota status of these limits, refer to the 
Quota Status Reports posted on the 
bulletin boards of each Customs port or 
call (202) 343-6582. For information on 
embargoes and quota re-openings, call 
(202) 377-3715. 

SUPPLEMENTARY INFORMATION: 


Authority: Executive Order 11651 of March 
3, 1972, as amended; section 204 of the 


Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


In a Memorandum of Understanding 
(MOU) dated November 7, 1990, the 
Governments of the United States and 
the Republic of Turkey agreed-to extend 
the Bilateral Textile Agreement, effected 
by exchange of notes dated October 19, 
1988 and November 16, 1988, as 
amended. The agreement will consist of 
three calendar year periods, beginning 
on January 1, 1991 and extending 
through December 31, 1993. A formal 
exchange of notes will follow. 

In the letter published below, the 
Chairman of CITA directs the 
Commissioner of Customs to amend the 
current limits for the new prorated 
period beginning on July 1, 1990 and 
extending through December 31, 1990. 
Goods shipped in excess of these limits 
will be charged to the corresponding 
limits established for 1991. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the Correia‘ on: 
Textile and Apparel Categories with the 
Harmonized Tariff Schedule of the 
United States (see Federal Register 
notice 54 FR 50797, published on 
December 11, 1989). Also see 55 FR 
26736, published on June 29, 1990. 

The letter to the Commissioner of 
Customs and the actions taken pursuant 
to it are not designed to implement all of 
the provisions of the bilateral agreement 
and the MOU, but are designed to assist 
only in the implementation of certain of 
their provisions. 

Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Committee for the Implementation of Textile 
Agreements 
December 19, 1990. 


Commissioner of Customs, 
Department of the Treasury, 
Washington, DC 20229 

Dear Commissioner: This directive amends, 
but does not cancel, the directive issued to 
you on June 25, 1990 by the chairman, 
Committee for the Implementation of Textile 
Agreements. That directive concerns imports 
of certain cotton, wool and man-made fiber 
textile products, produced or manufactured in 
Turkey and exported during the period which 
began on July 1, 1990 and extends through 
June 30, 1991. 

Effective on December 21, 1990, you are 
directed to amend the current limits for 
cotton, wool and man-made fiber textile 
products in the following categories and to 
amend the restraint period to end on 
December 31, 1990: 


BEST COPY AVAILABLE 
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Fabric Group: 

219, 313, 314, 315, 
317, 326, 617, 625, 
626, 627 and 628, 
@s a group. 


45,435,800 square 
meters of which not 
more than. 11,731,665 
square meters shall be 
in 219, 14,338,703 
Square meters shall be 
in 313, 8,342,518 
square meters shalt be 
in 314, 11,210,259 
square meters shall be 
in 315, 11,731,665 
Square meters shall be 
in 317, 1,303,519 
square meters shall be 
in 326, 7,821,111 
square meters shail be 
in 617, 1,303,519 
Square meters shall be 
in 625, 1,303,519 
square meters shall be 
in 626, 1,303,519 
square meters shall be 
in 627, 1,303,519 
square meters shall be 
in 628. 


395,836 et 


154,474 dozen. 
797,011 dozen of which 
not more than 547,025 


not more than 137,839 
dozen shall be in 
shirts made from fabric 
of two or more colors 
in the warp and/or the 
filling in i 
340-Y /640-Y.* 
271,034 dozen of which 
not more than 106,328 
dozen shail be in 
blouses made from 
fabric of two or more 
colors in the warp 
and/or the filling in 
Category 341-Y.* 


800,534 dozen of which 
not more than 398,247 
dozen shail be in 
trousers in i 
347-T/348-T. 

80,671 dozen. 


338-S: only 

6105.10.0070, 10. . 

6190.10.0027, 6110.20.1025, 

6110.20.2065, 6110.90.0068, 
6112.11.0030 and 6114.20.0005; Category 339-S: 
only HTS numbers 6104.22.0060, 6104.29.2046, 
6106.10.0010, 6106.10.0030, 6106: 90.2010, 
6106.90.3010, 6109.10.0070, 6110,20. 1030, 
6110.20.2045, 6110.20.2075, 6110.90.0070, 
6112.11.0040, 6114.20.0010 and 6117.90.0022. 


s 340-Y¥: only HTS numbers 
6205.20.2015, 6205.20.2020, 6205.20.2046, 
6205.20.2050 and 6205.20.2060; 640-Y: 
onty HTS numbers 6205.30.2010, 6: 30.2020, 
6205.30.2050 and 6205.30.2060. 

341-¥: only HTS _ numbers 
, 6206.30.3010 and 6206.30.3030. 


347-T: only HTS numbers 
6103.19.2015, 6103.19.4020, 6103.22.0030, 
6103.42.1020, 6103.42.1040, 6103.48.3010, 
6112.11.0050, 6113.00.0035, 6203.19.1020, 
6203.19.4020, 6203.22.3020, 6203.42.4005, 
6203.42.4010, 6203.42.4015, 6203.42.4025, 
6203.42.4035, 6203.42.4045, 6203.49.3020, 
6210.40.2630, 6211.20.1520, 6211.20.3010 and 
6211.32.0040; Category 348-T: only HTS numbers 
6104.12.0030, 6104.19.2030, 6104.22.0040, 
6104.29.2034, 6104.62.2010, 6104.62.2025, 
6104.69.3022, 6112.11.0060, 6113.00.0040, 
6117.90.0042, 6204.12.0030, 6204.19.3030, 
6204.22.3040, 6204.29.4034, 6204.62.3000, 
6204.62.4005, 6204.62.4010, 6204.62.4020, 
6204.62.4030, 6204.62.4040, 6204.62.4050, 
6204.69.3010, 6204.69.9010, 6210.50.2030, 
6211.20.1550, 6211.20.6010, 6211.42.0030 and 


6217.90.0050. 
® Ca 369-S: only HTS number 


teogory 
6307.40.2005. 

Imports charged to these category limits for 
the periods July 1, 1989 through June 30, 1990 
and December 1, 1989 through June 30, 1990, 
shall be charged against those levels of 
restraint to the extent of any unfilled 
balances. In the event the limits established 
for these periods have been exhausted by 
previous entries, such goods shall be subject 
to the levels set forth in this directive. 

The Committee for the Implementation of 
Textile Agreements has determined that 
these actions fall within the foreign affairs 
exception to the rulemaking provisions of 5 
U.S.C. 553(a)(1). 


Sincerely, 
Auggie D. Tantillo, 


Chairman, Committee for the Implementation 
of Textile Agreements. 


{FR Doc. 90-30186 Filed 12-24-90; 8:45 am} 
BILLING CODE 3510-DR-M 


Announcement of Requests for 
Bilateral Consuitations with the 
Government of Thailand 


December 19, 1990. 


AGENCY: Committee for the 
Implementation of Textile Agreements 
(CITA). 


ACTION: Notice. 


FOR FURTHER INFORMATION CONTACT: 
Ross Arnold, International Trade 
Specialist, Office of Textiles and 
Apparel, U.S. Department of Commerce, 
(202) 377-4212. For further information 
on categories on which consultations 
have been requested, call (202) 377-3740. 


SUPPLEMENTARY INFORMATION: 


Authority: Executive Order 11651 of March 
3, 1972, as amended; Section 204 of the 
Agricultural Act of 1956, as amended (7 
U.S.C. 1854). 


On November 28, 1990, under the 
terms of Article 3 of the Multifiber 
Arrangement, the Government of the 
United States requested consultations 


with the Government of Thailand 
regarding Categories 334/634 (men’s and 
boys’ cotton and man-made fiber coats, 
other), 335/635 (women's and girls 
cotton and man-made fiber coats, other), 
369-S (cotton shop towels) and 611 
(woven fabric), produced or 
manufactured in Thailand. 

The purpose of this notice is to advise 
the public that , if no solution is agreed 
upon in consultations with Thailand, the 
Committee for the Implementation of 
Textile Agreements may later establish 
limits for the entry and withdrawal from 
warehouse for consumption of textile 
products in Categories 334/634, 335/635, 
369-S and 611, produced or 
manufactured in Thailand and entered, 
regardless of the date of export, during 
the twelve-month period which began 
on November 28, 1990 and extends 
through November 27, 1991, of not less 
than the following levels: 


Cali level 


334/634 
335/635... 


241,506 dozen. 

...| 155,117 dozen. 

--| 169,079 kilograms. 
11,459,211 square meters. 


Summary market statements concerning 
these categories follow this notice. 

At the present time and until further 
notice, Categories 334, 335, 634 and 635 
shall continue to require either the 
correct 3 digit category visa or the 
appropriate 334/335 or 634/635 visa. 
Items in 369-S still require a 369-O 
(other than dishtowels and luggage in 
Category 369} visa. 

Anyone wishing to comment or 
provide data or information regarding 
the treatment of Categories 334/634, 
335/635, 369-S and 611, or to comment 
on domestic production or availability of 
products included in these categories, is 
invited to submit 10 copies of such 
comments or information to Auggie D. 
Tantillo, Chairman, Committee for the 
Implementation of Textile Agreements, 
U.S. Department of Commerce, 
Washington, DC 20230. ATTN: Public 
Comments. 

Because the exact timing of the 
consultations is not yet certain, 
comments should be submitted 
promptly. Comments or information 
submitted in response to this notice will 
be available for public inspection in the 
Office of Textiles and Apparel, room 
H3100, U.S. Department of Commerce, 
14th and Constitution Avenue, NW., 
Washington, DC. 

Further comment may be invited 
regarding particular comments or 
information received from the public 
which the Committee for the 
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Implementation of Textile Agreements 
considers appropriate for further 
consideration. 

The solicitation of comments 
regarding any aspect of the agreement 
or implementation thereof is not a 
waiver in any respect of the exemption 
contained in 5 U.S.C. 553{a)}{1) relating 
to matters which constitute ‘a foreign 
affairs function of the United States.” 

The United States remains committed 
to finding a solution concerning 
Categories 334/634, 335/635, 369-S and 
611. Should such a solution be reached 
in consultations with the Government of 
Thailand, further notice will be 
published in the Federal Register. 

A description of the textile and 
apparel categories in terms of HTS 
numbers is available in the 
CORRELATION: Textile and Apparel 
Categories with the Harmonized Tariff 
Schedule of the United Sates (see 
Federal Register notice 55 FR 50756, 
published on December 10, 1990). Also 
see 54 FR 49333, published on November 
30, 1989. 

Auggie D. Tantillo, 
Chairman, Committee for the Implementation 
of Textile Agreements. 


Market Statement, Category 334/634, 
Men’s and Boys’ Cotton and Man-Made 
Fiber Other Coats Thailand, November 
1990 ' 


Import Situation and Conelusion 


U.S. imports of men’s and boys’ cotton 
and man-made fiber other coats, 
Category 334/634, from Thailand 
reached 241,173 dozen in the year 
ending August 1990, 45 percent above 
the 166,188 dozen imported a year 
earlier. During the first eight months of 
1990 imports from Thailand were 172,299 
dozen, 40 percent above their January- 
August 1989 level. Imports of Category 
334/634 from Thailand were 191,923 
dozen in 1989, 85 percent above their 
1988 levei. 

The sharp and substantial increase in 
Category 334/634 imports from Thailand 
is causing disruption in the U.S. market 
for men’s and boys’ cotton and man- 
made fiber other coats. 


U.S. Production and Market Share 


U.S. production of men’s and boys’ 
cotton and man-made fiber other coats, 
Category 334/634, fell from 5,380 
thousand dozen in 1987 to 4,922 
thousand dozen in 1989, a decline of 9 
percent. The domestic manufacturers’ 
share of this market fell from 51 percent 
in 1987 to 49 percent in 1989. 


U.S. Imports and Import Penetration 


U.S. imports of men’s and beys’ cotton 
and man-made fiber other coats, 


Category 334/634, increased from 5,164 
thousand dozen in 1987 to 5,202 
thousand dozen in 1989, In the year 
ending August 1990 imports of Category 
334/634 jumped 24 percent, reaching 
5,910 thousand dozen, when compared 
with the same period in 1989. The ratio 
of imports to domestic production 
reached 106 percent in 1989, up 10 
percentage points from 96 percent in 
1987. 


Duty-Paid Value and U.S. Producers’ 
Price 


Approximately 68 percent of Category 
334/634 imports from Thailand during 
the first eight months of 1990 entered 
under HTSUSA numbers 6201.93.3510— 
men's man-made fiber, other than water 
resistant, anoraks, windbreakers and 
similar jackets; and 6201.93.3000—men’'s 
and boys’ water resistant man-made 
fiber anoraks, windbreakers and similar 
jackets. These coats entered the U.S. at 
landed duty-paid values below U.S. 
producers’ prices for comparable coats. 


Market Statement, Category 335/635, 
Women’s and Girls Cotton and Man- 
Made Fiber Coats Thailand, November 
1990 


Import Situation and Conelusion 


U.S. imports of women’s and girls’ 
cotton and man-made fiber coats, 
Category 335/635, from Thailand 
reached 154,805 dozen in the year 
ending August 1990, 13 percent above 
the 137,311 dozen imported a year 
earlier. During the first eight months of 
1990 imports from Thailand were 111,713 
dozen, 15 percent above their January- 
August 1989 level. Imports of Category 
335/635 from Thailand were 139,886 
dozen in 1989, 17 percent above their 
1988 level. 

The sharp and substantial increase in 
Category 335/635 imports from Thailand 
is causing disruption in the U.S. market 
for women’s and girls’ cotton and man- 
made fiber coats. 


U.S. Production and Market Share 


U.S. production of women’s and girls’ 
cotton and man-made fiber coats, 
Category 335/635, dropped 35 percent 
between 1987 and 1989, falling from 
6,724 thousand dozen in 1987 to 4,381 
thousand dozen in 1989. The U.S. 
manufacturers’ share of the women’s 
and girls’ cotton and man-made fiber 
coat market fell from 50 percent in 1987 
to 43 percent in 1989, a decline of 7 
percentage points. 


U.S. Imports and Import Penetration 


U.S. imports of women’s and girls’ 
cotton and man-made fiber coats, 
Category 335/635, increased from 6,611 
thousand dozen in 1987 to 6,751 


thousand dozen in 1988, dropped to 
5,912 thousand dozen in 1989, and then 
surged to @ record level 6,983 thousand 
dozen in the year ending August 1990. 
Category 335/635 imports are up 28 
percent in the first eight months of 1990 
over the January-August 1989 level. The 
ratio of imports to domestic production 
in Category 335/635 increased from 98 
percent in 1987 to 135 percent in 1989, an 
increase of 37 percentage points. 


Duty-Paid Value and U.S. Producers’ 
Price 


Approximately 66 percent of Category 
335/635 imports from Thailand during 
the first eight months of 1990 entered 
under HTSUSA numbers 6202.13.4005— 
women’s man-made fiber raincoats; 
6202.93.4500—women’s and girls water 
resistant man-made fiber anoraks, 
windbreakers and similar jackets; 
6202.93.5010—women’'s man-made fiber 
anoraks, windbreakers and similar 
jackets, other than water resistant; 
6202.93.5020—girls’ man-made fiber 
anoraks, windbreakers and similar 
jackets, other than water resistant. 
These coats entered the U.S. at landed 
duty-paid values below U.S. producers’ 
prices for comparable coats. 


Market Statement, Category 369-S, 
Cotton Shop Towels (Thailand, 
November 1990) 


Import Situation and Conclusion 


U.S. imports of cotton shop towels, 
Category 369-S, from Thailand reached 
5,325,000 units in the year ending August 
1990, nearly 6 times the 925,000 units 
imported a year earlier. During the first 
eight months of 1990, Thailand shipped 
3,750,000 units, 4 times their January— 
August 1989 level and one and a half 
times their total calendar year 1989 - 
level. Thailand is the eleventh largest 
supplier of cotton shop towels 
accounting for 3 percent of total 
Category 369-S imports during January— 
August 1990. There were no imports 
from Thailand in 1988. 

The sharp and substantial increase of 
Category 369-S imports from Thailand is 
disrupting the U.S. market for cotton 
shop towels. 


Import Penetration and Market Share 


U.S. production of cotton shop towels 
dropped to 148,000,000 units in calendar 
year 1989, 10 percent below the calendar 
year 1988 level. U.S. production 
continued to decline in 1990, dropping 6 
percent in the first six months of 1990 
compared to the same period of 1989. In 
contrast, U.S. imports of Category 369-S 
from all sources increased 19 percent in 
calendar year 1989. Imports continue to 
increase in 1990, up 16 percent in the 





first eight months of 1990 over the 
January—August 1989 level. 

The U.S. producers’ share of the 
cotton shop towel market dropped 7 
percentage points, falling from 61 
percent in 1988 to 54 percent in 1989. 
The drop in the U.S. producers’ market 
share continued in 1990, falling to 49 
percent during the first half of 1990, the 
lowest level on record. The ratio of 
imports to domestic production 
increased from 65 percent in 1988 to 86 
percent in 1989 and reached a record 
level of 104 percent during January-June 
1990. 


Duty-Paid Value and U.S. Producers’ 
Price 

Category 369-S imports from Thailand 
entered under HTSUSA number 
6307.10.2005, cotton shop towels. These 
shop towels entered the U.S. at duty 
paid landed values below the U.S. 
producers’ price for comparable shop 
towels. 


Market Statement, Category 611— 
Woven Fabric, 85 Percent or More 
Artificial Staple Fiber (Thailand, 
November 1990) 


Import Situation and Conclusion 


US. imports of woven fabrics 
containing 85 percent or more artificial 
staple fiber, Category 611, from Thailand 
reach 10,430,648 square meters in the 
first eight months of 1990, more than 
three times their January—August 1989 
level and two and a half times their 
calendar year 1989 level. In the January- 
August 1990 period, Thailand became 
the second largest supplier of Category 
611 to the U.S., accounting for 14 percent 
of total imports. In calendar year 1989, 
Thailand was ranked seventh among the 
major suppliers, accounting for 6 percent 
of total 1989 imports. 

The sharp and substantial increase of 
Category 611 imports from Thailand is 
disrupting the U.S. market for woven 
fabrics containing 85 percent or more 
artificial staple fiber. 


Import Penetration and Market Share 


U.S. imports of Category 611 increased 
27 percent in 1989. Imports continue to 
increase in 1990, up 43 percent in the 
first eight months of 1990 over the 
January—August 1989 level. 

The U.S. producers’ share of the 
market for woven fabric containing 85 
percent or more artificial staple fiber 
dropped 5 percentage points, falling 
from 68 percent in the July-December 
1989 period to 63 percent in the January- 
August 1990 period. During these same 
periods, the ratio of imports to domestic 
production increased from 47 percent to 
59 percent. 


Duty-Paid Value and U.S. Producers’ . 
Price 

Approximately 90 percent of Category 
611 imports from Thailand during the 
first eight months of 1990 were plain 
woven fabrics containing 85 percent or 
more by weight of artificial stable fibers 
entering under HTSUSA numbers 
5516.11.0010—unbleached or bleached, 
and 5516.14.0010—printed, These fabrics 
entered the U.S. at landed duty-paid 
values below U.S. producers’ prices for 
comparable fabrics. 


[FR Doc. 90-30187 Filed 12-24-90; 8:45 am] 
BILLING CODE 3510-DR-M 


COMMODITY FUTURES TRADING 
COMMISSION 


Coffee, Sugar and Cocoa Exchange: 
Proposed Amendment Relating to 
Delivery Points for the Coffee “C” 
Futures Contract 


AGENCY: Commodity Futures Trading 
Commission. 
ACTION: Notice of Proposed Contract 
Rule Change. 


SUMMARY: The Coffee, Sugar & Cocoa 


Exchange (“CSCE”) has submitted a 
proposed amendment to its coffee 
“C"futures contract that would add San 
Francisco, California as a delivery point, 
with futures deliveries at that location 
being subject to a discount of two and 
one-quarter cents (225 points) per 
pound. In accordance with section 
5a(12) of the Commodity Exchange Act 
and acting pursuant to the authority 
delegated by Commission Regulation 
140.96, the Director of the Division of 
Economic Analysis (“Division”) of the 
Commodity Futures Trading 
Commission (“Commission”) has 
determined, on behalf of the 
Commission, that the proposed 
amendment is of major economic 
significance. On behalf of the 
Commission, the Division is requesting 
comment on this proposal. 

DATES: Comments must be received on 
or before January 25, 1991. 

ADDRESSES: Interested persons should 
submit their views and comments to 
Jean A. Webb, Secretary, Commodity 
Futures Trading Commission, 2033 K 
Street NW., Washington, DC 20581. 
Reference should be made to the 
proposed addition of San Francisco, 
California as a delivery point for the 
CSCE coffee “C” futures contract. 

FOR FURTHER INFORMATION CONTACT: 
Frederick V. Linse, Division of Economic 
Analysis, Commodity Futures Trading 
Commission, 2033 K Street NW., 
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Washington, DC 20581, telephone (202) 
254-7303. ‘ 


SUPPLEMENTARY INFORMATION: The 
coffee “C” futures contract currently 
provides for delivery in CSCE-licensed 
warehouses located in the Port of New 
York at par and the Port of New Orleans 
at a discount of one and one-quarter 
cents (125 points) per pound. The 
proposed amendment would establish 
the Port of San Francisco, California as 
a coffee “C” futures delivery point, with 
futures deliveries at San Francisco being 
subject to a discount of two and one- 
quarter cents (225 points) per pound. 
The CSCE proposes to apply the 
amendment to all delivery months 
following the last month in which there 
is an open position on the date that the 
amendment is made effective. 

The CSCE indicates that the proposal 
to add San Francisco as a delivery point 
is justified by the amount of trading 
activity in the cash market at that 
location and that the proposal will be 
beneficial to those CSCE members and 
others who use the contract for hedging. 
In this respect, the CSCE notes that for 
the period 1986 through 1989, San 
Francisco was the third-ranked port of 
entry for coffee imported into the United 
States and accounted for 13 percent of 
all coffee entering the United States. The 
CSCE also indicates that there are 
adequate delivery warehouse facilities 
in the Port of San Francisco. 

With respect to the proposed two and 
one-quarter cents per pound discount for 
futures deliveries at San Francisco, the 
CSCE submits that the proposed 
discount falls within the range of freight 
cost differentials for the movement of 
coffee of certain growths to San 
Francisco and New York from the 
producing countries. The CSCE also 
contends that the proposed discount will 
maximize participation in the contract 
by providing an alternative to coffee 
futures delivery on the east coast while 
minimizing the potential for the New 
York basis to be moved away from its 
natural values. 

Copies of the proposed amendment 
will be available for inspection at the 
Office of the Secretariat, Commodity 
Futures Trading Commission, 2033 K 
Street NW., Washington, DC 20581. 
Copies of the'amended terms and 
conditions can be obtained through the 
Office of the Secretariat by mail at the 
above address or by telephone at (202) 
254-6314. 

The materials submitted by the CSCE 
in support of the proposed amendment 
may be available upon request pursuant 
to the Freedom of Information Act (5 
U.S.C. 552) and the Commission's 
regulations thereunder {17 CFR part 145 
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(1987}}. Requests for copies of such 
materials should be made to the FOI,” 
Privacy and Sunshine Act:Compliance 
Staff of the Office of the Secretariat at 
the Commission's headquarters in 
accordance with 17 CFR 145.7 and 145.8. 
Any person interested in submitting 
written data, views or arguments on the 
proposed amendment should send such 
comments to Jean A. Webb, Secretary, 
Commodity Futures Trading 
Commission, 2033 K Street NW., 
Washington, DC 20581 by the specified 
date. 
Issued in Washington, DC on December 20, 
1990. 
Gerald Gay, 
Directo, Division of Economic Analysis. 
[FR Doe. 80-30216 Filed 12-24-90; 8:45 am} 
BILLING CODE 6351-01-M 


DEPARTMENT OF DEFENSE 
Department of the Army 


Change of Public Hearing Dates for 
Supplement-to Draft Environmental 
impact Statement: Biological Aerosol 
Test Facility Dugway Proving Ground, 
UT 


December 10, 1990. 


AGENCY: Department of the Army, 
Department of Defense. 


ACTION: Notice of Change of Dates for 
the Public Hearings on the Sepplement 
to the Draft Environmental Impact 
Statement (SDEIS): Biological Aerosol 
Test Facility (BATF) at Dugway Proving 
Ground, Utah. 


In light of recent public concern, the 
Department of the Army announces a 
change to the hearing dates for the 
SDEIS for the BATF at U.S. Army 
Dugway Proving Ground, Utah. 

The public meetings previously 
scheduled at the Senior Citizens Center, 
Tooele,. Utah, 11 December 1990, and at 
the Salt Palace, Salt Lake City, Utah, 12 
December 1990, have been rescheduled 
to allow adequate time for public review 
of the SDEIS. The public meetings are 
now scheduled at the Senior Citizens 
Center, Tooele, Utah, 15 January 1991; 
and at the Salt Palace, Salt Lake City, 
Utah, 16 January 1991. The new time for 
registration is 7 p.m., and the meetings 
will commence at 7:30 p.m. The deadline 
for written comments has also been 
extended to accommodate the new 
hearing dates. Written comments must 
now be postmarked not later than 22 
February 1991, to be considered in the 
Final EfS. Comments on the SDEIS 
should be submitted to the address 
provided below. 


The SDEIS is available for public 
review and comment. A copy may be 
obtained: by contacting Mr. Richard E. 
Whitaker at (801) 831-2116, or by writing 
to the following address: Commander, 
U.S. Army Proving Ground, ATTN: 
STEDP-PA, Dugway, Utah 84022-5000. 
Lewis D. Walker, ; 

Deputy Assistant Secertary of the Army 
(Environment, Safety and Occupational 


’ Health) OASA (I, L&E) 


[FR Docl 90-30107 Filed 12-24-90; 8:45 am] 
BILLING CODE 3710-06-M 


Corps of Engineers; Department of 
the Army 


Proposed Beach Erosion Control 
Project, Attantic Coast of New York 
City 


December 5, 1990. 
AGENCY: Corps of Engineers, Army, 
DoD. 


ACTION: Notice of Intent to Prepare a 
Draft Supplemental Environmental 
Impact Statement (DSEIS). 


SUMMARY: The New York District of the 
U.S. Army Corps of Engineers plans to 
begin preparation of a draft 
Environmental Impact Statement for 
proposed measures to control beach 
erosion along the Atlantic Coast of New 
York City, from Rockaway Inlet to 
Norton Point (Coney Island Area). This 
project is necessary due to continual 
erosion leading to a decrease in the 
width of the beach in the study area, 
and a loss of beach material during 
severe storms and hurricanes. Due to the 
erosion and the lack of a sufficiently 
high beach, berm, or dune system, 
residential and commercial 
developments have become increasingly 
susceptible to storm damage from wave 
attack and inundation. 

FOR FURTHER INFORMATION CONTACT: 
ATTN: Larry Cocchieri, Project 
Manager, {212} 264-9077, or ATTN: Peter 
Doukas, EIS Coordinator, (212) 264-4663. 
Planning Division, New York District 
Corps of Engineers, 26 Federal Plaza, 
New York, New York 10278-0090. 
SUPPLEMENTARY INFORMATION: This 
action was authorized by the Water 
Resources Development Act of 1986 
(Pub. L. $9-662, November 17, 19386). 

1. Location and Description of 
Proposed Action: The project is located 
on the south shore of Long Island in 
Brooklyn (Kings County), New York, 
approximately nine miles south of the 
Battery, New York City. The authorized 
plan (Plan 2) provides for beach erosion 
control by restoring the Coney Island 
public beach up to 250 feet beyond its 
historic shoreline, the extension of the 


westerly terminal groin at West 37th 
Street, construction of a terminal groin 
at the easterly end of the restored beach 


. (near Corbin Place), and the placement 


of a fillet of beach fill from the terminal 
groin at West 37th Street extending 
approximately 2300 feet into the 
community of Sea Gate. The fillet would 
be used to mitigate any erosion impacts 
caused by the terminal groin. The 
authorized plan also provides for 
continued restoration of the new beach 
by periodic beach nourishment for a 
period of 50 years. 

2. Reasonable Alternative Actions: 
The authorized plan and seven 
alternative plans are currently being 
evaluated by the New York District. 
Listed in Table 1 (Enclosure 1) is data 
that differentiates the plans by beach 
width and berm width. All plans, except 
plan 5, include the mitigation fillet at 
Sea Gate. Please note that the seven 
alternative plans are currently being 
refined, and the data presented in Table 
1 is subject to change; however, the 
alternative plans represent the 
approximate range of project size 
currently being considered. 

Three vantage points along the project 
area were chosen ‘o highlight the width 
differences. West 37th Street is near the 
location of the existing west groin. 
Steeplechase Pier is located near the 
center of the project area and was 
chosen because of the large recreational 
activity in its.vicinity. Brighton Beach 
(near Corbin Place) near the existing 
east groin is the easternmost area of the 
project. Plans 1, 3, 4, and 5 are 
variations of the authorized plan (Plan 
2). Plan 6 has the same beach and berm 
widths as Plan 1; however, it also 
includes the construction of two 
breakwaters located offshore of Sea 
Gate in lieu of the extension of the west 
groin at West 37th Street (a berm is 
defined as a nearly horizontal part of 
the beach or back shore formed by the 
deposit of material by wave action). 
Plans 7 and 8 are similar to Plan 1, 
except that the beach fill tapers off into 
a berm cap east of Steeplechase Pier 
where there would be no widening of 
the beach and no extension of the east 
groin (a berm cap is a relatively small 
column of sand added on top of an 
existing or design berm for the purpose 
of providing protective height). As Plans 
7 and 8 are still being designed, only 
ranges for their respective beach widths 
can be presented at this time. 

The authorized plan (Plan 2) has a 
design berm height of 8 feet National 
Geodetic Vertical Datum (NGVD) 
(equals Sea Level Datum). Berm 
elevations of 9, 11, and 13 feet NGVD 
are being evaluated as alternatives to 





the authorized plan and were included 
for all design alternatives studies. Plans 
6, 7, and 8 are currently being revised 
and each will most likely have a berm 
elevation of 13 feet NGVD. 

Plans 1 thru 5 all involve the 
extension of the existing east and west 
groins. The east groin will be extended 
from its current length of 200 feet to 
approximately 600 feet. The west groin, 
currently 500 feet long, will be extended 
to between 730 feet and 910 feet, 
depending on the particular plan. In 
addition, an evaluation of the impacts of 
the various fill alternatives on existing 
structures, navigation channels, drains 
and outfalls, walkways, etc., is currently 
being performed. 

3. Scoping Process—a. Public 
Involvement: Preliminary coordination 
has been conducted with Federal and 
State agencies, and items of significant 
environmental concern-have been 
identified. Additional views from public 
groups and individuals have been 
solicited by means of a public scoping 
letter prepared by the N.Y. District 
Army Corps of Engineers on May 22, 
1990. This letter presented a description 
of the proposed plans of improvement 
and announced the availability of a 
Draft Environmental Impact Statement. 

b. Significant Issues Requiring In- 
depth Analysis—Water quality impacts, 
archaeological and cultural resources 
impacts, aquatic resources impacts, 
recreation impacts and impacts on 
longshore sand transport. 

c. Environmenal review and 
consultation—Review will be as 
outlined in the Council on 
Environmental Quality regulations dated 
November 29, 1983 (40 CFR Parts 1500- 
1508) and Corps regulations ER 200-2-2 
dated March 4, 1988. 

4. Scoping Meeting will not be held. 
(as mentioned above, a letter was 
circulated on 22 May 1990.) 

5. Estimated date of EIS statement 
availability—May 1991. 


Bruce A. Bergmann, 
Chief, Planning Division. 


Enclosure I 


TABLE !.—ALTERNATIVE BEACH FILL 
PLANS 


TABLE |.—ALTERNATIVE BEACH FILL 
PLans—Continued 


1 This beach width is the same as the existing, 


with the addition of a berm cap. 
® No fill. 


7 


[FR Doc. 90-30139 Filed 12-24-90; 8:45 am] 
BILLING CODE 3710-06-M 


DEPARTMENT OF ENERGY 


Electric Power Research Institute; 
intent to Award a Grant 


AGENCY: Department of Energy. 


ACTION: Notice of intent to award a 
grant based on an unsolicited proposal 
submitted by Electric Power Research 
Institute (EPRI). 


SUMMARY: The U.S. Department of 
Energy, Idaho Operations Office, 
announces that it intends to issue a’ ‘ 
grant award to EPRI. The award is the 
result of an unsolicited proposal dated 
September 14, 1990, submitted by EPRI. 
The purpose of the award is for the 
demonstration and eventual 
commercialization of an electric vehicle. 
GRANT AWARD NO. DE-FG07-911D13048. 


SCOPE OF WORK: The statutory authority 
for the proposed award is Public Law 
93-577, the “Federal Non-Nuclear 
Energy R&D Act of 1974.” The 
unsolicited proposal in accordance with 
the criteria of 10 CFR 600.14{e) allows 


for a “Determination of Noncompetitive . 


Financial Assistance” in accordance 
with 10 CFR 600.7, the format of which 
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follows 10 CFR .600.7(2){ii). The objective 
of the project continues the joint effort 
undertaken by the automotive-industry 
(the contractor) and the electric utility 
industry (EPRI), and Electric Vehicle 
Development Corporation (EVDC) for 
the development of an electric G-Van 
based on the GMC Vandura, to the point 
where it is ready for serial production. 
The anticipated total project period to 
be awarded is approximately ten (10) 
months. The total cost of the’ project (all 
shares) is estimated at $2,950,000.00. The 
total project cost will be shared (27%/ 
73%) $800,000.00 for DOE and 
$2,150,000.00 for EPRI and participants. 


FOR FURTHER INFORMATION CONTACT: 
Dallas L. Hoffer, U.S. Department of 
Energy, Idaho Operations Office, 785 
DOE Place, Idaho Falls, Idaho 83402, 
(208) 526-0014. 


Issued at Idaho Falls, Idaho. 
R.J. Hoyles, 
Acting Director, Contracts Management 
Division. 
[FR Doc. 90-30178 Filed 12-24-90; 8:45 am] 
BILLING CODE 6450-01-M 


inventions Available for License 


AGENCY: Department of Energy, Office of 
the General Counsel. 


ACTION: Notice of inventions available 
for license. 


SUMMARY: The Department of Energy 
hereby announces the following 
inventions as available for license, in 
accordance with 35 U.S.C. 207-209: 


U.S. Patent No. 4,840,765: Precipitate Process 
for the Removal of Organic Compounds 
from Nuclear Waste Slurries 

U.S. Patent No. 4,877,736: Aerobic 
Microorganism for the Degradation of 
Chlorinated Aliphatic Hydrocarbons 

U.S. Patent No. 4,888,979: Leak Detection Aid 

U.S. Patent No. 4,945,953: Surface Mount 
Component Jig 

U.S. Patent No. 4,952,892: Wave Guide 
Impedance’ Matching Method and 
Apparatus 

U.S. Patent No. 4,955,250: Multiple Forearm 
Robotic Elbow Configuration 


A copy of the patents may be 
obtained; for a modest fee, from the’U.S. 
Patent and Trademark Office, 
Washington, DC 20231. 


FOR FURTHER INFORMATION: 

Robert J. Marchick, Office of the 
Assistant General Counsel for Patents, 
U.S. Department of Energy, 1000 
Independence Avenue, SW., 
Washington, DC 20585; Telephone (202) 
586-2802. 

SUPPLEMENTARY INFORMATION: 35 U.S.C. 
207 authorizes licensing of Government- 
owned inventions. Implementing 
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regulations are contained’in 37 CFR part 
404. 37 CFR 404.7(a)(1) authorizes 
exclusive licensing of Government- 
owned inventions under certain 
circumstances provided that notice of 
the invention’s availability for license 
has been announced in the Federal 
Register, 

- Issued in Washington, DC, on December 19, 
1990. 

Stephen A. Wakefield, 

General Counsel. 

{FR Doc. 90-30179 Filed 12-24-90; 8:45 am] 
BILLING CODE 6450-01-M 


Bonneville Power Administration 


Intent to Revise Wholesale Power 
Rates to Become Effective October 1, 
1991; Request for Comments 


AGENCY: Bonneville Power 
Administration (BPA), DOE 

ACTION: Notice of Intent and Request for 
Comments. BPA File No.: WP-91. BPA 
requests that all comments and 
documents to become part of the 
Official Record compiled in the process 
of adjusting wholesale power rates 
contain the file number designation WP- 
91. 


SUMMARY: BPA is developing adjusted 
wholesale power rates proposed to 
become effective October 1, 1991. At this 
time, BPA announces its intent to revise 
its rates and seeks comments that BPA 
can use to develop its proposals. BPA 
expects to publish a notice of the 
proposed rates in the Federal Register in 
February 1991. 

The February notice will also 
announce BPA'’s proposed schedule for 
formal hearings as specified in section 
7(i} of the Pacific Northwest Electric 
Power Planning and Conservation Act 
(Northwest Power Act). A final schedule 
will be established by the Hearing 
Officer who presides over BPA’s rate 
hearings. These hearings, and informal 
field hearings, will give interested 
persons an opportunity to present oral 
and written comments on the proposal. 
DATES: Comments concerning the 
development of proposed wholesale 
power rates will be accepted through 4 
p-m., January 18, 1991. This proceeding is 
a general rate proceeding under 
procedures governing BPA rate hearings. 
51 FR 7611, March 5, 1986. Pursuant to 
the ex parte limitations‘contained in 
these procedures, BPA will not accept 
oral recommendations on substantive 
issues except in meetings for which 
notice has been given: 

Responsible Official: Mr. Sydney 
Berwager, Director, Division of 
Contracts and Rates, is the ‘official 


responsible for the development: of BPA | 
rates: 


ADDRESSES: Written comments should ~ 
be submitted to the Public Involvement _ 
Manager, Bonneville Power 
Administration, P.O. Box 12999, 
Portland, Oregon 97212. 

FOR FURTHER INFORMATION CONTACT: 
Ms. Shirley Price, Public Involvement 
Office, at the address listed above, 503- 
230-3478..Oregon callers outside 
Portland may use 800-452-8429; callers 
in California, Idaho, Montana, Nevada, 
Utah, Washington, and Wyoming may 
use 800-547-6048. Information may also 
be obtained from: 


Mr. George Gwinnutt, Lower Columbia 
Area Manager, suite 243, 1500 Plaza Building, 
1500 NE. Irving Street, Portland, Oregon 
97232, 503-230-4551. 

Mr. Robert N. Laffel, Eugene District 
Manager, room 206, 211 East Seventh 
Avenue, Eugene, Oregon 97401, 503-687-6952. 

Mr. Wayne R. Lee, Upper Columbia Area 
Manager, room 561, West 920 Riverside 
Avenue, Spokane, Washington 99201, 509- 
353-2518. 

Mr. George E. Eskridge, Montana District 
Manager, 800 Kensington, Missoula, Montana 
59801, 406-329-3060. 

Mr. Ronald K. Rodewald, Wenatchee 
District Manager, room 307, 301 Yakima 
Street, Wenatchee, Washington 98807-0741, 
509-662-4377, extension 379. 

Mr. Terence G. Esvelt, Puget Sound Area 
Manager, P.O. Box C19030, suite 400, 201 
Queen Anne Avenue North, Seattle, 
Washington 98109, 206-442-4130. 

Mr. Thomas V. Wagenhoffer, Snake River 
Area Manager, West 101 Poplar, Walla 
Walla, Washington 99362, 509-522-6226: 

Mr. Richard J. Itami, Idaho Falls District 
Manager, 1527 Hollipark Drive; Idaho Falls, 
Idaho 83401, 208-523-2706. 

Mr. Thomas H. Blankenship, Boise District 
Manager, room 450, 304 N. 8th Street, Boise, 
Idahd 83702, 208-334-9137. ° 
SUPPLEMENTARY INFORMATION: 


I. Background 


BPA, U.S. Department of Energy, is a 
Federal power marketing agency in the - 
Pacific Northwest. BPA markets 
hydroelectric power from 30 dams, 
including projects operated by the U.S: 
Army Corps of Engineers and U.S. 
Bureau of Reclamation on the Columbia 
River and its tributaries, and projects 


owned by the City of Idaho Falls and the © 


Washington Public Power Supply 
System (Supply System). BPA also 
markets thermal power BPA acquires 
from interests in the region. In addition, 
BPA owns, operates, and maintains the 
nation’s largest high-voltage 
transmission system grid. 

BPA supplies about 50 percent of the 
electric energy consumed in the Pacific 
Northwest and maintains about’80 
percent of the region's high-voltage 


transmission capacity. BPA’ sells power: 


to 168 Customers, including publicly, 


cooperatively, and privately o 

utilities; Federal and State agencies; and 
direct-service industries (DSIs). The 
power is sold wholesale to BPA uti ity 
customers for resale to consumers and is 
sold directly to BPA’s industrial‘and _ 
Federal agency customers. In addition, 
BPA sells power that is surplus to the 
needs of the Pacific Northwest to. 
customers within and outside the region. 

The rates that BPA charges its 
customers must produce revenues that 
are sufficient to repay, with interest, the 
Federal investment in generation, 
conservation, and transmission 
facilities. Revenues must also pay BPA’s 
operation and maintenance expenses, 
purchased power costs, and other 
miscellaneous expenses. BPA also sets 
rates to recover a certain amount of 
positive net revenues. These planned 
net revenues will provide'current rate 
period risk mitigation and would be 
used, if realized, to reduce the growth of 
BPA’s debt. 

BPA’s current wholesale power rates 
became effective on an interim basis on 
October 1, 1989. The 1989 rates were an 
extension of the 1987 rates, with no 
adjustment. The only change from 1987 
was a redesigned Cosi Recovery 
Adjustment Clause. The 1989 rate 
proceeding was a shortened process. 
agreed to by all customers. A full 
process was not necessary, since rates 
were not being adjusted, only extended. 
The full-length process for the 1991 ~ 
wholesale power rate proposal will be 
similar to that used to develop the 1987 
wholesale power rates. 

BPA is preparing revenue requirement 
studies to determine the-extent to which 
anticipated revenue requirements for 
Fiscal Years (FYs) 1992 and 1993 would 
exceed expected revenues collected 
under current rates. If BPA finds:that an 
increase in revenues will be necessary 
to meet projected revenue:requirements, 
BPA will develop various-studies to be 
used in-designating new rates. BPA will 
also assess the potential environmental 
effects of the proposed rates. 


Il. Major Issues 


The development of BPA’s rates is 
complex, raising numerous issues’for. _ 
resolution in the hearings process. The 
following is a brief explanation of 
several major issues that are expected 
to be addressed in the hearing. Some of 
these issues ‘have been the subject of 


*-much discussion i in previous BPA rate 
’ cases. 


A. Revenue: Reinainimiaat 


BPA develops a Reventie’ Requirement” 
Study: that projects the total costs of 





providing electricity and services to 
BPA’s customers, including repayment 
of the Federal investment in the Federal 
Columbia River Power System. The 
revenue requirement calculation will be 
a major factor in determining the overall 
level of BPA’s proposed rates. 

BPA has just completed a public 
process for review of proposed budget 
program levels for FY’s 1992 and 1993. 
Another focus of this public process was 
the establishment of BPA's financial 
goals. The Revenue Requirement Study 
will incorporate BPA'’s program levels 
and implement BPA's interim financial 
goals, as well as reflect the reduced non- 
Federal debt service costs resulting from 
the Supply System refinancing program. 
Accordingly, program level decisions 
and financial goals will not be at issue 
in the rate case. 


B. Revenue Forecast and Risk Analysis 


The Revenue Forecast projects BPA's 
expected level of sales and revenue for 
the rate period. The risk analysis 
reviews the risks associated with the 
major elements of the forecast. The 
probabilities given to the various risk 
factors influence the determination of 
the need to adjust rates. 


C. Loads and Resources Determination 


The energy and capacity loads and 
resources forecasted by BPA to occur 
during the forthcoming rate period 
determine BPA's forecasted power sales. 
Forecasted sales and revenue 
requirements determine the level of 
rates that must be charged to generate 
sufficient revenue. 


D. Allocation of Costs 


The rates charged each customer class 
reflect the. classification of costs 
between capacity and energy and the 
allocation of costs to a particular 
customer class. Given the change in 
BPA’s load and resource position from 
surplus to load/resource balance, BPA is 
projecting some resource acquisitions, 
the costs of:which must be allocated to 
customer classes. BPA's initial rate 
proposal will present BPA's proposed 
cost classification and allocation 
methodologies and results. To the extent 
possible, the methodologies employed 
wili be the same as were used in the 
1987 rate case. 


E. Nonfirm Energy Sales 


Projected revenues from nonfirm 
energy sales are credited during 
ratemaking to rates of firm power 
classes. Forecasts of nonfirm sales play 
a key role in determining the level of 
rate adjustments and have a large 
impact on BPA’s ability to make its 
projected payments to the Treasury. 


F. 7(b}(2) Rate Test Study 


In accordance with section 7(b)(2) of 
the Northwest Power Act, BPA must 


conduct a test to determine whether it is- 


necessary to provide rate protection for 
BPA’s public body and cooperative 
customers and, if so, the amount of the 
protection. Since the 7(b)(2) rate test 
may reallocate costs to other customers, 
the rate test and the assumptions used 
to perform the test are expected to be an 
issue in the rate case. 

In order to be considered in the 
development of BPA’s initial proposal, 
comments must be in writing and be 
submitted no later than 4 p.m., January 
18, 1991. Oral communications should be 
for the purpose of requesting either 
status reports or procedural information. 
Following publication of the initial 
proposal in the Federal Register (on or 
about February 11, 1991}, both general 
public field hearings and formal public 
hearings will be conducted by BPA. 
Written comments will also be accepted 
throughout the 5-month hearing process. 
A final comment deadline will be 
announced in a future Federal Register 
notice. After completion of an 
environmental process pursuant to the 
National Environmental Policy Act and 
following the hearings, BPA will 
announce its final proposed wholesale 
power rates and submit them by August 
2, 1991, to the Federal Energy Regulatory 
Commission for approval. 

Issued in Portland, Oregon on December 
13, 1990. 

Steven G. Hickok, 

Executive Assistant Administrator, 
Bonneville Power Administration. 

{FR Doc. 90-30180 Filed 12-24-90; 8:45 am] 
BILLING CODE 6450-01-M 


Federal Energy Regulatory 
Commission 


[Docket No. RP85-122-021] 


Colorado interstate Gas Co.; Filing of 
Revised Refund Report and Revised 
Tariff Sheets 


December 18, 1990. 

Take Notice That, on December 14, 
1990, Colorado Interstate Gas Company 
(CIG), filed a revised refund report and 
revised tariff sheets in the captioned 
docket. CIG states that its filing is 
intended to revise its refund report of 
May 20, 1988 in the captioned docket. 
CIG further states that its revised refund 
report and tariff sheets apply only to 
refunds made with respect to service for 
which charges were calculated by 
reference to CIG’s Rate Schedule EUS-1. 
According to CIG its present filing 
applies to the period from September 28, 
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1985, the date CIG moved its Docket No. 
RP85-122 rates into effect subject to 
refund, to July 13,1987 when Docket No. 
RP85-122 rates were superseded by 
Docket No: RP87-30 rates. 

CIG states that its filing is the result of 
the May 31, 1990 opinion of the United 
States Court of Appeals for the Tenth 
Circuit on review of Opinion Nos. 290 
and 290-A of the Federal Energy 
Regulatory Commission (“Commission”) 
in the referenced matter, Colorado 
Interstate Gas Company v. F.E.R.C., 904 
F.2d 1456 (10th Cir. 1990). While the 
Tenth Circuit's opinion affirmed the 
Commission's finding that CIG had not 
demonstrated that its proposed rate of 
60.95 cents was just and reasonable for 
on-system transportation, the court 
ordered CIG to “make refunds based on 
the on-system transportation rate of 36 
cents for the period during which the 
60.95 cents rate waé in effect.” 904 F.2d 
at 1468 n. 27. 

CIG points out that its May 20, 1988 
refunds were based upon rates lower 
than the 36 cents prescribed by the 
court. CIG adds that its tariff sheets 
filed on January 17, 1989 reflect these 
lower rates. According to CIG, it must 
now revise its Docket No. RP85-122 
refund report to reflect refunds 
calculated according the rate held by the 
court to be lawful for service under Rate 
Schedule EUS-1. 

CIG has submitted schedules showing 
amounts now due CIG as a result of the 
court's holding together with interes! 
calculated according of 18 CFR 154.67(c| 
assuming a payment date of February 
11, 1991. CIG states that if payment is 
received by CIG before or after tha! 
date, the amount due will be adjusted 
for interest through the actual paymem 
date. CIG argues that approval of this 
refund report together with the billing 
mechanism reflected by it is consistent 
with Commission orders tssued under ~ 
analogous situations 

CIG has requested all necessarv 
waivers of the Commisston s 
Regulations in order for its filing to be 
accepted and to be effective on 
February 1, 1990. 

CIG states that copies of the filing 
have been served on CNG’s 
jurisdictional customers and interested 
public bodies. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rulés 214’and 211 of the 
Commission's Rules of Practice and 
Procedure (18 CFR 385,214, 385.211 
(1990). All such protests should be filed 
on or before December 26, 1990. Protests 
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will:be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to.the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and. are available for: public inspection. 
Lois D. Cashell, 

Secretary. 

[FR Doc. 90-30118 Filed 12-24-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. RP91-47-000} 


National Fuei Gas Supply Corporation; 
Proposed Changes in FERC Gas Tariff 


December 18, 1990. 

Take notice that on December 14, 
1990, National Fuel Gas Supply 
Corporation (‘‘National”) tendered for 
filing as part of its FERC Gas Tariff, 
Second Revised Volume No. 1, First 
Revised Sheet Nos. 111 through 122, 
proposed to become effective on 
December 16, 1990. 

National states that the purpose of 
this filing is to comply with the 
provisions of Order No. 528. National 
also states that the purpose of the filing 
is to revise section 20 of the General 
Terms and Conditions to its FERC Gas 
Tariff, Second Revised Volume No. 1,'so 
as to adopt a revised fixed charge 
recovery mechanism for the passthrough 
of TOP costs incurred by National from 
its upstream pipeline suppliers as 
authorized by the Commission to be 
directly billed to National. 

National further states that revised 
section 20 of its General Terms and 
Conditions to its FERC Gas Tariff is 
designed to passthrough fixed upstream 
TOP costs to National's firm sales and 
future converted firm transportation 
customers according to each of such 
customer's pro rata annual usage of 
National’s system, using the annual 
billing determinants underlying the 
settlement of its most recent general rate 
case. 

National-states that copies of this 
filing were served upon National's 
jurisdictional customers and the 
Regulatory Commissions of the States of 
New York, Ohio, Pennsylvania, 

Delaware, Massachusetts, and New 
Jersey. 

Any person desiring to be heard or to 
protest said filing should file a motion to 
intervene or protest with the Federal 
Energy Regulatory Commission, 825 
North Capitol Street, NE., Washington, 

_DC, 20426, in accordance with rules 214 
or 211 of the Commission's Rules of 
Practice. and Procedure (18.CFR 385.214 


or 385.211). All such motions to 
intervene or protests should be filed-on 
or before December 26, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken but will not serve to make 
protestants parties to the proceeding. 
Any person wishing to become a party 
must file a motion to intervene. Copies 
of this filing are on file with the 


‘Commission and are available for public 


inspection. 

Lois D. Cashell, 

Seeretary. 

[FR Doc. 90-30134 Filed 12-24-90; 8:45 aut} 
BILLING’ CODE 6717-01-M 


[Docket Nos. RP86-63-015 and RP86-114- 


041] 


Southern Natural Gas Co.; Proposed 
Changes To FERC Gas Tariff 


December 18, 1990. 

Take notice that on December 14, 
1990, Southern Natural Gas Company 
(Southern) tendered for filing the 
following revised sheets to its FERC Gas 
Tariff: 


Sixth Revised Volume No. t: 


First Substitute Fourth Revised Ninety- 
seventh Revised Sheet No. 4A 

First Substitute Fourth Revised Sixteenth 
Revised Sheet No. 4] 


. First Revised Seventh Revised Sheet No. 4C 


First Revised Volume No. 2A 
First Revised Fifteenth Revised Sheet No. 94 


The above-referenced tariff sheets 
havea proposed effective date of 
December 1, 1990, consistent with the 
terms of Southern’s Settlement 
Stipulation and Agreement in Docket 
Nos. RP83-58-000, et a/. These tariff 
sheets reflect a revised allocation tq 
Southern’s systemwide rates of a 
portion of the costs of the facilities 
constructed by Southern to render its 
ANR storage service, consistent with the 
Commission’s November 15, 1990 order 
in Docket Nos. RP86-63-014.and RP86- 
114-010. 

Southern states that copies of 
Southern's filing were served upon all of 
Southern's jurisdictional purchasers, ; 
shippers and interested state 
commissions. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE.., 
Washington, DC 20426 in accordance 
with Rules 214 and 211 of the 
Commission’s Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)..All such protests should be filed 
on or before December 26,:1990. Protests 
will be considered by the Commission in 


determining the appropriate action to be 
taken, but will not serve’to make © 
protestants parties to the proceeding. 


‘Persons that are already parties to this 


proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission 
and-are available for public inspection. 
Lois D. Cashell, 

Secretary. ‘ 

[FR Doc. 90-30116 Filed 12-24-90; 8:45 am] 
BILLING CODE 6717-01-M 


[Docket No. TQ91-1-56-001] 


Valero Interstate Transmission Co; 
Proposed Changes in FERC Gas Taritt 


December 18, 1990. , 

Take notice that Valero Interstate 
Transmission Company (‘‘Vitco’’), on 
December 14, 1990 tendered for filing the 
following tariff sheets as required by the 
Commission letter order dated 
November. 30, 1990 in Docket No. TQ91- 
1-56 and the previsions contained in 
Revised Exhibits (E) and (F) in Docket 
No. RP90-187-000 containing changes in 
Purchased Gas Cost Rates, Take-or-Pay 
Commodity Rate Surcharge and Account 
191 Settlement Commodity Rate 
Surcharge pursuant to such previsions: 


FERC Gas Tariff, Original Volume No. 1 
22nd Revised Sheet:No, 14.2 


FERC Gas Tariff, Original Volume No. 2 
Substitute 27th Revised Sheet No. 6 


Vitco states that this filing reflects 
changes.in its purchased gas cost rates 
pursuant to the Commission letter order 
dated November 30, 1990 in Docket No. 
TQ91-1-56. The change in rates to Rate 
Schedule S-3 includes an increase in 
purchased gas cost of $0.9781 per 
MMBtu above the purchased gas cost | 
set out in the filing in Docket No. RP90- 
187. 

The Take-or-Pay Commodity Rate 
Surcharge is $0.3979 per MMBtu which 
represents the revised rate filed in 
Docket No. RP90-187-000. The Account 
191 Settlement Commodity Rate 
Surcharge is $(0.1396) per MMBtu which 
represents the revised rate filed in 
Docket No. RP90-187-000.. 

The proposed effective date of the 
above filing is December-1; 1990. Vitco 
requests a waiver of any’ Commission 
order or regulations which would 
prohibit implementation by December 1, 
1990. 

Any person desiring to protest said 
filing should file a protest with the 
Federal Energy Regulatory Commission, 
825 North Capitol Street, NE., 
Washington, DC 20426, in accordance 
with Rules 214 and 211 of the 





‘Commission's Rules of Practice and 
Procedure (18 CFR 385.214, 385.211 
(1990)). All such protests should be filed 
on or before December 26, 1990. Protests 
will be considered by the Commission in 
determining the appropriate action to be 
taken, but will not serve to make 
protestants parties to the proceeding. 
Persons that are already parties to this 
proceeding need not file a motion to 
intervene in this matter. Copies of this 
filing are on file with the Commission . 
and are available for public inspection. 
Lois D. Cashel, 

Secretary. 

[FR Doc. 90-30117 Filed 12-24-90; 8:45 am] 
BILLING CODE 6717-01-M 


ENVIRONMENTAL PROTECTION 
AGENCY 


[OPTS-59290; FRL 3845-4] 


Toxic and Hazardous Substances; Test 
Market Exemption Applications 


AGENCY: Environmental Protection 
Agency (EPA). 
acTion: Notice. 


SUMMARY: EPA may upon application 
exempt any person from the 
premanufacturing notification 
requirements of section 5{a) or (b)} of the 
Toxic Substances Control Act (TSCA) to 
permit the person to manufacture or 
process a chemical for test marketing 
purposes under section 5(h)(1) of TSCA. 
Requirements for test marketing 
exemption (TME} applications, which 
must either be approved or denied 
within 45 days of receipt are discussed 
in EPA's final rule published in the 
Federal Register of May 13, 1983 (48 FR 
21722). This notice, issued under section 
5(h){6) of TSCA, announces receipt of 
three applications for exemption, 
provides a summary, and requests 
comments on the appropriateness of 
granting these exemptions. 

DATES: 

Written comments by: 

T 91-2, 91-3, 91-4, December 28, 1990. 
ADDRESSES: Writien comments, 
identified by the document control 
number “{OPTS-59290)” and the specific 
TME number should be sent to: 
Document Processing Center (TS-790), 
Office of Toxic Substances, 
Environmental Protection Agency, 401 M 
St., SW., Rm. L-100, Washington, DC 
20460, (202) 382-3532. 

FOR FURTHER INFORMATION CORTACT: 
Michael M. Stahl, Director, _ 
Environmental Assistance Division.(TS- 
799), Office of Toxic Substances, 


Environmental Protection Agency, Rm. 
EB-44, 401 M St., SW, Washington, DC 
20460, (202) 554-1404, TDD (202) 554— 
0551. 
SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the nonconfidential 
version of the submission provided by 
the manufacturer of the TME received 
by EPA. The complete nonconfidential 
document is available in the TSCA 
Public Docket Office, NE-G004 at the 
above address between 8 a.m. and noon, 
and 1 p.m. and-4 p.m., Monday through 
Friday, excluding legal holidays. 
T 91-2 

Close of Review Period. January 11, 
1991. 

Manufacturer. Confidential. 

Chemical. (G) Fatty amine salt of a 
sulfonated aromatic compound. 

Use/Production. (G) Coating additive 
for destructive use. Prod. range: 
Confidential. 


T 91-3 


Close of Review Period. January 11, 
1991. 

Manufacturer. Confidential. 

Chemical. {G) Fatty amine salt of a 
C18 fatty ester of a mineral acid. 

Use/Production. (G) Coating for 
destructive use. Prod. range: 
Confidential. 


T91-4 


Close of Review Period. January 11, 
1991. 
Manufacturer. Confidential. 
Chemical. (G) Fatty amine salt of a 
C12-C15 fatty ester of a mineral acid. 
Use/Production. (G) Coating additive 
for destructive use. Prod. range: 
Confidential. 
Dated: December 12, 1990. 
Steven Newburg-Rinn, 
Acting Director, Information Management 
Division, Office of Toxic Substances. 
{FR Doc. 90-30176 Filed 12-24-90; 8:45 am] 
BILLING CODE 6560-50-F 


[OPTS-51757; FRL 3846-8] 


Toxic and Hazardous Substances; 
Certain Chemicals Premanufacture 
Notices 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: Section 5(a)({1) of the Toxic 
Substances Control Act (TSCA) requires . 
any person who intends to manufacture 
or import a new chemical substance to. 
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submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. 
Statutory requirements for section 
5(a){1) premanufacture notices are 
discussed in the final rule published in 
the Federal Register of May 13, 1983 (48 
FR 21722). This notice announces receipt 
of 22: such PMNs and provides a 
summary of each. 

DATES: Close of Review Periods: 

P $1-198, 91-199, 91-200, 91-201, 91- 
202, 91-203, $1-204, $1-205, 91-206, 91- 
207, 91-208, 91-209, February 12, 1991. 

P 91-210, February 13, 1991. 

P 91-211, February 16, 1991. 

P 91-212, 91-213, 91-214, February 
17, 1991. 

P 91-215, February 23, 1991. . 

P 91-216, 91-218, 91-220, 91-221, 
February 17, 1991. 

Written comments by: 

P 91-198, 91-199, 91-200, 91-201, 91- 
202, 91-203, 91-204, 91-205, 91-206, 91- 
207, 91-208, 91-209, January 13, 1991. 

P 91-210, January 14, 1991. 

P 91-211, January 17, 1991. 

P 91-212, 91-213, 91-214, January 18, 
1991. 

P 91-215, January 24, 1991. 

P 91-216, 91-218, 91-220, 91-221, 
January 18, 1991. 

ADDRESSES: Written comments, 
identified by the document control 
number “{OPTS-51757)” and the specific 
PMN number should be sent to: 
Document Processing Center (TS~790), 
Office of Toxic Substances, 
EnvironmentalProtection Agency, 401 M 
St., SW., Rm. L-100, Washington, DC, 
20460, (202) 382-3532. 

FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS- 
799}, Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
EB-44, 401 M St., SW., Washington, DC 
20460 (202) 554-1404, TDD (202) 554- 
0551. 

SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the nonconfidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete nonconfidential 
document is available in the TSCA 
Public Docket Office, NE~G004 at the 
above address between 8 a.m. and noon, 
and 1 p.m. and 4 p.m., Monday through 
Friday, excluding legal holidays. 


P 91-198 

Manufacturer. S.C. Johnson & Son, 
Inc. 

Chemical. (G) Aqueous acrylic 
polymer and aqueous acrylic 
polymersalts.. 
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Use/Production. (G) Aqueous . 
emulsion polymer. Prod. range: 
Confidnetial. 


P91-199 , 
Manufacturer. S.C. Johnson & Son, 


ne. 
Chemical. (G) Aqueous acrylic 


polymer snd aqueous acrylic polymer ie 


salts. 

Use/Production. (G). Aqueous 
emulsion polymer. Prod, range: 
Confidnetial. 


P 91-200 
verre S.C. Johnson & Son, 


" Ghaniiéel (G) Aqueous acrylic 
polymer and aqueous acrylic polymer 
salts, 

.Use/Production. (G) Aqueous 
emulsion polymer. Prod. range: 
Confidnetial. 


P 91-201 

Manufacturer. Reichhold Chemicals, 
Inc. 

Chemical. (G) Amine salt of acetic 
acid. 

Use/Production. (S) Industrial 
maintenance and architectural coatings. 
Prod. range: Confidential. 


P 91-202 
Manufacturer. Reichhold Chemicals, 
Inc. 
Chemical. (G) Amine adduct of 
diphenyl ether of bisphenol A.‘ 
Use/Production. (S) Industrial 
maintenance and architectural coatings. 
Prod. range: Confidential. 


P 91-203 

Importer. Confidential. 

Chemical. (G) Substituted 
heteromonocyclic. 

Use/Import. (S) Organic synthesis 
intermediate. Import range: 4,000-23,000 
kg/yr. 

P 91-204 

Manufacturer. Confidential. 

Chemical. (G) Disubstituted 
pyridinium bromide. 

Use/Production. (G) Consumer article 
component-contained use. Prod. range: 
4,;500--30,000 kg/yr. 

Toxicity Data. Acute oral toxicity: 
LD50 > 200 mg/kg species (Rat). Acute 
dermal toxicity: LD50 > 2,000 mg/kg 
species (Rabbit). Eye irritation: slight 


species (Rabbit). Mutagenicity: negative. 


Skin irritation: negligible species 
(Rabbit). Skin sensitization: negative 
species (Guinea Pig). 


P 91-205 
Manufacturer. Confidential. 
Chemical. (G) Reaction product of 
natural oils, pentaerythritol, glycerine, 
_phthalic anhydride and phenolic resin. 


Use/Production. (G) Resin for : 
coatings (protective). Prod. range: 
Confidential. 


P 91-206 

Manufacturer. The Dow Chemical 
Gompany, 

Chemical. (G) Propylene oxide- 
butylene oxide copolymer. 

Use/Production. (S) Industrial 
lubricants. Prod. range; Confidential. 


P 91-207 
Manufacturer. The Dow Chemical 
Company. 
Chemical. (G) Propylene oxide- 
butylene oxide copolymer. 
Use/Production. (S) Industria} 
lubricants. Prod. range: Confidential. 


P 91-208 

Manufacturer. The Dow Chemical 
Company. 

Chemical. (G) Propylene oxide- 
butylene oxide copolymer. 

Use/Production. (S) Industrial 
lubricants. Prod. range: Confidential, 


P 91-209 - 

Manufacturer. The Dow Chemical 
Company. 

Chemical. (G) Propylene oxide- 
butylene oxide copolymer. 

Use/Production. (S) Industrial 


‘lubricants. Prod. nan Confidential. 


P 01-210 


Manufacturer. Minnesota Mining & 
Manufacturing (3M). 

Chemical. (G) Methacrylate 
polyurethane. 

Use/Production. (G) Polymeric 
coating. Prod. range: Confidential. 


P 91-211 

Importer. Confidential. 

Chemical. (G) Caprolactone modified 
polyester resin. 

Use/Import. (G) Resin in a 


dispersively used. coating. Import range: 


Confidential. 


P 91-212 


Manufacturer. Confidential. 
Chemical. (G) Alky] acid phosphate 


reacted with fatty amine. 
Use/Production. (G) Gear oil additive, 


Prod. range: Confidential. 


P 91-213 


Manufacturer. Confidential. 
Chemical. (G) Alkyl acid phosphate 
reacted with fatty amines. 


Use/Production. (G) Gear oil additive. 


Prod. range: Confidential. 


P 91-214 

Manufacturer. Reichhold Chemicals, 
Inc. 

Chemical. (G) Styrene-acrylate 
copolymer with epoxy ester. 
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Use/Produetion. (S) Coatings resin‘ 
intermediate. Prod: os rp se 
perpie 
Manufacturer. Reichhold Chemicals, 
Inc. 
Chemical. (G) Epoxy ester. . 
Use/Production. (S) Coatings resin 
intermediate. Prod. range: Confidential. 


P91-216 

Manufacturer. Reichhold Chemicals, 
Inc. 

Chemical. (G) Dimethylethanolamine 
salt of styrene-acrylate copolymer with 
epoxy ester. 

Use/Production. (G) Industrial 
coatings. Prod. range: Confidential. 


P 91-218 

Importer. Hoechst Celanese 
Corporation. 

Chemical. (G) Acrylic resin modified 
with acrylate acid. 

Use/Import. (S) Binder for paints. 
Import range:1,800-2,000 kg/yr. 


P 91-220 

Manufacturer. Reichhold Chemicals, 
Inc. 

Chemical. (G) Tung oil-oticica oil- 
phenolic resin. 

Use/Production. (G) Iritermediate for 
coatings resins. Prod. range: 
Confidential. 


P 91-221 - 

Importer. Hoechst Celanese 
Corporation. _ 

Chemical. (G) Epoxy resin modified 
with acetate. 

Use/Import. (S) Hardener for paints. 
Import range: 4,000 kg/yr. 

Dated: December 18, 1990. 
Steven Newburg-Rinn, 
Acting Director, Information Management 
Division, Office of Toxic Substances. 
[FR Doc. 90-30172, Filed 12-24-90; 8:45 am] 
BILLING CODE 6560-50-F 


[OPTS-69900; FRL 3846-7] 
Toxic and Hazardous Substances; 


Certain Chemicals Premanufacture 


Notices 


AGENCY:.:Environmental Protection 
Agency: (EPA). 
ACTION: Notice. 


SUMMARY: Section 5(a)(1) of the Toxic 
Substances Control Act (TSCA) requires 
any person who intends to manufacture 
or import a new chemical substance to 
submit a premanufacture notice (PMN) 
to EPA at least 90 days before 
manufacture or import commences. ‘ 





Statutory requirements for section 
5(a}(1) premanufacture notices are 
discussed in the final rule published in 
the Federal Register of May 13, 1983 (48 
FR 21722). In the Federal Register of 
November 11, 1984, (49 FR 46066) (40 
CFR 723.250}, EPA published a rule 
which granted a limited exemption from 
certain PMN requirements for certain 
types of polymers. Notices for such 
polymers are reviewed by EPA within 21 
days of receipt. This notice announces 
receipt of 17 such PMN(s) and provides 
a summary of each. 


DATES: Close of Review Periods: 

Y 90-293, October 15, 1990. 

Y 91-44, December 8, 1990. 

Y 91-49, December 10, 1990. 

Y 91-51, December 17, 1990. 

Y 91-52, December 11, 1990. 

Y 91-53, December 16, 1990. 

Y 91-54, December 19, 1990. 

Y 91-55, December 20, 1990. 

Y 91-56, 91-57, 91-58, 91-59, 91-60, 91- 
61, December 24, 1990. 

Y 91-62, 91-63, 91-64, December 25, 
1990. 


FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, . 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental Protection Agency, Rm. 
E-545, 401 M St., SW., Washington, DC 
20460, (202) 554-1404, TDD (202) 554 
551. 


SUPPLEMENTARY INFORMATION: The 
following notice contains information 
extracted from the nonconfidential 
version of the submission provided by 
the manufacturer on the PMNs received 
by EPA. The complete nonconfidential 
document is available in the TSCA 
Public Docket Office, NE-G004 at the 
above address between 8 a.m. and noon, 
and 1 p.m. and 4 p.m., Monday through 
Friday, excluding legal holidays. 


Y¥ 90-293 


Manufacturer. Estron Chemical, Inc. 

Chemical. (G) Polyester. 

Use/Production. (G) Pigment modifier. 
Prod. range: Confidential. 


Y¥ 91-44 


Importer. Toyobo New York, Inc. 

Chemical. (G) Polyester polyurethane 
with 5-sulfo-1, 3-benzene dicarboxylic 
acid monosodium salt. 

Use/Import. (S) Binder for magnetic 
tapes. Import range: Confidential. 

Toxicity Data. Mutagenicity: negative. 


Y 91-49 
Manufaciurer. Confidential. 
Chemical. (G) Polyester polyurethane. 
Use/Production. (G) Coating for open, 


nondispersive use in original equipment. 


Prod. range: Confidential. 


Y 91-51 

Manufacturer. Westhouse Electric 
Corporation. 

Chemical. (G) Polyester polymer. 

Use/Production. (G) Pottery 
compound. Prod. range: 12,000-33,000 
kg/yr. 


Y¥ 91-52 
Manufacturer. Confidential. 
Chemical. (S) 2,2,4-Trimethy]-1, 3- 
pentanediol; adipic acid; isophthalic 
acid; 1,4-cyclohexanedicarboxylic acid. 
Use/Production. (S) Polymer for 
enamel paint. Prod. range: 100,000- 
250,000 kg/ yr. 


¥ 91-53 
Manufacturer. Confidential. 
Chemical. (G) Polyester resin. 
Use/Production. (S) Polyester resin 
component of powder paints. Prod. 
range: 250,000-500,000 kg/yr. 


Y 91-54 

Manufacturer. Amoco Performance 
Products, Inc. 

Chemical. (G) Rubber modified poly 
phthalamide. 

Use/Production. (S) Manufactur of 
plastic articles. Prod. range: 
Confidential. 


Y 91-55 

Manufacturer. E. I. Du Pont De 
Nemours & Co., Inc. 

Chemical. (G) Esterified polyamic 
acid. 

Use/Production. (G) Coating for 
electronic components. Prod. range: 
Confidential. 

Toxicity Data. Acute oral toxicity: 
ALD 1900 mg/kg species (Rat). Static 
acute toxicity: LC50 > 1000-mg/L 
species (Fathead Minnow). Eye 
irritation: moderate species (Rabbit). 
Skin irritation: slight species (Rabbit). 


Y¥ 91-56 

Manufacturer. Confidential. 

Chemical. {G) Styrenated acrylate 
copolymer. 

Use/Production. (G) Coating vehicle. 
Prod. range: Confidential. 


VY 91-57 


Manufacturer. Confidential. 

Chemical. (G) Styrenated acrylate 
copolymer. 

Use/Production. (G) Coating vehicle. 
Prod. range: Confidential. 


Vv 91-58 


Manufacturer. Confidential. 
Chemical. (G) Hydroxy functional 
polyester. 


Use/Production. {S) Paint. Prod. range: 


47,000-141,000 kg/yr. 
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¥ 91-59 

Manufacturer. Confidential. 

Chemical. (G) Ethene propenoate 
polymer salt. 

Use/Production. (G) Component of a 
coating formulation. Prod. range: 
Confidential. 


Y¥ 91-60 


Importer. Confidential. 

Chemical. (G) Copolymer of methyl 
methacrylate, ethylene glycol 
dimethacrylate and styrene. 

Use/Import. (G) Component of toner 
for xeroxgraphy. Import range: 
Confidential. 


¥ 91-61 
Manufacturer. C. J. Osborn. 
Chemical. (G) Alkyd. 


Use/Production. (S) Pigmented and 
clear finishes. Prod. range: Confidential. 


¥ 91-62 

Manufacturer. S. C. Johnson & Son, 
Inc. 

Chemical. (G) Aqueous acrylic 
polymer and aqueous acrylic polymer 
salts. 


Use/Production. (G) Aqueous 
emulsion polymer. Prod. range: 
Confidential. 


Y 91-63 

Manufacturer. S. C. johnson & Son, 
Inc. 

Chemical. (G) Aqueous acrylic 
polymer and aqueous acrylic polymer 
salts. 

Use/Production. (G) Aqueous 


emulsion polymer. Prod. range: 
Confidential. 


¥ 91-64 
Manufacturer. S. C. Johnson & Son, 
Inc. 


Chemical. (G) Aqueous acrylic 
polymer and aqueous acrylic polymer 
salts. 


Use/Production. (G) Aqueous 
emulsion polymer. Prod. range: 
Confidential. 


Dated: December 17, 1990. 


Steven Newburg-Rinn, 


Acting Director, Information Management 
Division, Office of Toxic Substances. 


{FR Doc. 90-30174 Filed 12-24-90; 8:45 am] 
BILLING CODE 6560-50-F 





ENVIRONMENTAL PROTECTION 
AGENCY 


[OPTS-91009; FRL-3839-7] 


Dibenzo-para-dioxins/Dibenzofurans 
in Bleached Wood Pulp and Paper 
Products; Referral for Action 


AGENCY: Environmental Protection 
Agency (EPA). 
ACTION: Notice. 


SUMMARY: EPA, the Food and Drug 
Administration (FDA), and the 
Consumer Product Safety Commission 
(CPSC) have jointly conducted an 
assessment of risks associated with 
dioxin produced as a result of chlorine 
bleaching in pulp and paper 
manufacturing. EPA has made certain 
decisions on action needed to protect 
public health and the environment from 
this dioxin contamination pursuant to a 
consent agreement with the 
Environmental Defense Fund (EDF) and 
the National Wildlife Federation (NWF). 
Through this notice, EPA is referring 
action to the FDA for the use of food 
contact papers contaminated with 
chlorinated dibenzo-para-dioxins and 
chlorinated dibenzofurans. EPA and 
FDA have worked closely together on 
this area of concern. However, this 
notice is being issued to ensure that EPA 
has adequately responded to the terms 
of its consent agreement with EDF and 
NWF. 

DATES: FDA is requested to respond to 
EPA by June 24, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Michael M. Stahl, Director, 
Environmental Assistance Division (TS- 
799), Office of Toxic Substances, 
Environmental! Protection Agency, Rm. 
EB-44, 401 M St., SW., Washington, DC 
20460, Telephone: (202) 554-1404, TDD: 
(202) 554-0551. 

SUPPLEMENTARY INFORMATION: 


I. Background 


Chlorinated dibenzo-para-dioxins 
(CDDs) and chlorinated dibenzofurans 
(CDFs) are classes of chemicals 
containing 210 isomers (75 isomers of 
CDDs and 135 isomers of CDFs). EPA 
has classified 2,3,7,8-tetrachlorodibenzo- 
para-dioxin (2,3,7,8-TCDD) as a 
“probable human carcinogen.” Based on 
analogy to 2,3,7,8-TCDD, EPA has 
considered that the other CDDs and the 
CDFs may be potent animal 
carcinogens, and present a wide range 
of toxic effects including reproductive 
toxicity, liver toxicity, 
immunosuppression, fetotoxicity, and 
teratogenicity. 

CDDs/CDFs are sometimes 
unintentionally produced under certain 
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process and reaction conditions 
involving the use of chlorine. In the 
process of making white paper products, 
chlorine or chlorine derivatives are 
often used as the primary bleaching 
agent. Numerous chlorinated organic 
compounds are formed as a result of this 
process. Among these are small amounts 
of CDDs and CDFs. CCDs/CDFs leave 
the pulp and paper mills through several 
“export vectors”, including pulp and 
paper products, waste waters 
(effluents), and treated waste water 
solids (sludges produced as a result of 
waste water treatment). 

On October 22, 1984, the 
Environmental Defense Fund (EDF) and 
the National Wildlife Federation (NWF) 
filed a citizen's petition under section 21 
of the Toxic Substances Control Act 
(TSCA) requesting that EPA use its 
regulatory authorities under TSCA to 
take broad action to control or eliminate 
CDD/CDF emissions from all sources. 
EPA denied the petition, prompting a 
lawsuit brought by EDF/NWF (EDF/ 
NWF v. Thomas, District of Columbia 
District Court, (Civil Action No. 85- 
0973)). A settlement was reached and a 
consent decree was signed by the 
plaintiffs and EPA on July 27, 1988. 

The consent decree established 
several requirements for EPA, including 
conducting a multiple pathway risk 
assessment of CDDs and CDFs from 
pulp and paper mills using chlorine 
bleach. This assessment was to address 
all significant CDD/CDF exposure 
pathways, and was to begin no later 
than April 30, 1989. No later than 1 year 
after commencement of the risk 
assessment (April 30, 1990), the consent 
decree required EPA to take at least one 
of four possible actions with respect to 
CDDs/CDFs in the pulp and paper 
industry. The four decision possibilities 
were: 

1. Commit to propose regulations in 
the Federal Register by April 30, 1991. 

2. Commit to refer some or all matters 
under consideration to another agency 
or agencies under TSCA section 9 by 
October 30, 1990. 

3. Determine that regulations and 
referrals are unnecessary. 

4. Determine that EPA does not have 
sufficient information, and publish a 
schedule and plan to obtain the required 
information by April 30, 1991. 

The consent decree required EPA to 
assess CDD/CDF risk for various 
exposure pathways. Approximately 120 
potential exposure pathways were 
identified, including occupational and 
nonoccupational health risks and 
environmental risks concerning CDD/ 
CDF contaminated pulps, products, 
effluents, and industrial sludges. Since 
many of these exposure pathways 
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normally fall under FDA and CPSC 
jurisdiction, EPA invited both agencies 
to participate in the risk assessment 
analysis. Although FDA and CPSC are 
not parties to the consent decree, both 
agreed to work cooperatively with EPA 
in conducting risk assessments and have 
taken the lead role for the products 
under their jurisdiction. In particular, 
FDA has taken the lead for assessing the 
risk of CDDs and CDFs in food contact 
papers. 

The results of the FDA assessment 
served as a technical basis for EPA's 
decision under the consent decree for 
food contact papers. On April 30, 1990, 
EPA announced its intent to refer action 
on food contact papers to the FDA, 
consistent with the requirements of the 
consent decree. 

EPA is hereby now formally making 
this referral to the FDA under section 
9(a) of TSCA, for all issues related to 
CDD/CDF risk from food contact 
papers. 


II. Authority 


1: Statutory provisions. Section 6{a) of 
TSCA gives EPA jurisdiction over the 
risks of CDDs and CDFs in food contact 
papers. 

Under section 6(a) EPA may, by rule, 
prohibit or limit the production of a 
chemical substance if the Agency finds 
that there is a reasonable basis to 
conclude that activities involving the 
substance present an unreasonable risk 
of injury to human healih or the 
environment. Section 6(a) would 
authorize EPA to affect the production 
of CDDs/CDFs before they are actually 
incorporated into food contact papers 
and become a food contaminant. 

Under section 9(a), if EPA has a 
reasonable basis to conclude that 
activities involving a chemical 
substance present an unreasonable risk 
and determines that the risk may be 
reduced sufficiently by another Federal 
agency, EPA may, instead of acting 
under TSCA section 6, refer action to 
that other agency under a formal 
procedure whereby EPA provides the 
other agency an opportunity to assess 
the risk, interpret its own authority, and 
initiate appropriate action. 

EPA refers action to another agency 
by issuing in the Federal Register a 
report requesting the other agency: (1) 
To determine if the risk may be 
prevented or reduced to a sufficient 
extent by action taken under its 
authority, and (2) if so, to issue an order 
declaring whether or not the activities 
described in the report present the risk 
described in the report. The other 
agency must publish in the Federal 
Register its response to the EPA report 
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within a time. shetti specified by EPA, 
- not to be less than 90.days.— - 

If the other agency either (1) Issues an 
order within the EPA deadline stating _ 
that the activities described in the report 
do not present the risk described in the 
report, or (2) initiates within 90 days of 
its response an action to protect against 
the risk identified in the report, EPA is 
precluded from taking action under 
TSCA section 6 with respect to the risks 
described in the report. If the other 
agency (1) Responds that it does not 
have authority to prevent or reduce the 
risk sufficiently, or (2) does not initiate 
action-under its own authority 
(presumably because EPA action is 
preferable or more practical), EPA may 
take action against the risk described in 
the report. 

2. Unreasonable risk, Before EPA may 
take action under either section 6{a) or 
9(a), the Agency must make an 
unreasonable risk determination. The 
importance of the unreasonable risk 
determination to the decision to refer to 
FDA responsibility for managing risks 
from CDDs and CDFs in food contact 
paper requires a special explanation of 
the standard. 

Although TSCA uses unreasonable 
risk as its basic standard for deciding on 
appropriate action with respect to 
chemical substances and mixtures 
(chemicals), the Act does not define 
what is meant by unreasonable risk. The 
only guidance in the statute is provided 
in section 6{c), which merely establishes 
the requirement that to make an 
unreasonable risk determination under 
section 6(a) EPA must consider the 
following: 

1. Effects of a chemical on health and 
the magnitude of its exposure to 
humans. 

2. Effects of a chemical on the 
environment and the magnitude of its 
exposure to the environment. 

3. Benefits of a chemical for various 
uses and availability of substitutes. 

4. Reasonably ascertainable 
consequence of regulations, after 
consideration of the effect on the 
national economy, small business, 
technological innovation, the 
environment and health. Section 6{c) 
offers no further guidance to 
decisionmakers. In particular, it does 
not discuss how each of these factors 
are to be weighed in relationship to each 
other. 

Consequently, guidance on the 
unreasonable risk standard requires 
consideration of the legislative history. 
The House Report on TSCA (HLR. Rep. 
94-1341, 94th Cong., 2d Sess. at 13-15, 
32) provides the most useful pertinent 
explanation. Consistent with the 
reluctance of Congress to define 


unreasonable risk, the House Report - 
states that the standard cannot be 
defined in precise terms but, instead, 
requires exercise of judgment by the 
decisionmaker. Also consistent with the 
four considerations outlined:in section 
6{c), the House Report describes the 
finding of unreasonable risk as involving 
a balancing of the probability that harm 
will occur, and the magnitude and 
severity of that harm, against the 
adverse effects (social and economic) on 
society of proposed Agency action to 
reduce the harm. In other words, 
unreasonable risk involves a weighing 
of the risks to.be reduced by Agency 
action and the consequences of that 
action. With respect to risk, the House 
Report states that: “, . . risk is measured 
not solely by the probability of harm, 
but instead includes elements both of 
probability of harm and severity of harm 
and those elements may vary in relation 
to each other. . 

This standard becomes highly 
judgmental in the case of health and 
environmental risks covered by EPA 
where, as a practical matter, much of the 
scientific evidence contains a high 
degree of uncertainty and risk is 
generally characterized in terms of 
probability. Because of the extreme 
ranges of uncertainty in these 
probability estimates, there are 
generally no definitive answers to what 
the risk may be. Therefore, in evaluating 
risk under the unreasonable risk 
standard, EPA considers the various 
relationships among such factors as the 
strength of the evidence on toxicity 
(usually in animal tests), the effects that 
are predicted to occur {e.g., death vs. 
reversible effects), and extrapolations 
(using various modeling techniques) as 
to the numbers of individuals exposed 
and the levels of exposure. 

The finding of unreasonable risk, 
however, cannot be made considering 
risk alone. The House Report further 
states: “... the implementation of the 
standard will of necessity vary 
depending on the specific regulatory 
authority which the Administrator seeks 
to exercise. .. .” The probability and 
severity of harm (with ali the associated 
uncertainties) must be considered 
against the impacts of the action EPA 
proposes to take. The greater the 
probability or the more severe the 
potential harm shown by the evidence, 
the more restrictive could be the Agency 
action. Conversely, evidence of lesser 
probability or less severe harm would 
justify more measured responses. An 
unreasonable risk determination could 
also be supported on the basis of small 
risk or risk supported by limited data if 
the proposed agency action carries with 
it little cost or disruptive impact. 


Evidence on risk may justify, for . 
example, the minimal costs of a testing 
rule or a labeling requirement even if the 
evidence would not justify the costs of 
more extreme measures. 


Ill. Findings Required by Section 9(a) 
A. Unreasonable Risk Determination 


In the context of this referral to FDA, 
the unreasonable risk standard has two 
important implications. First; a section 
9{a) unreasonable risk determination 
has a relatively low threshold for 
evidence of risk because it does not, in 
itself, impose any economic 
consequences or deprive society of any 
benefits from activities associated with 
a chemical. Second, an unreasonable 
risk may be found if the risk assessment 
shows relatively low probability of a 
potentially serious harm but the impact, 
including the economic impact, of 
corrective action appears to be low. 

EPA and FDA use slightly different 
toxicity assumptions in analyzing the 
cancer risk from CDDs/CDFs. The 
results of FDA’s assessment showed 
lifetime exposure upper bound risk 
estimates greater than 10°? (one in ten 
million) for certain food contact papers 
and greater than 10° (one in a million) 
for all food contact papers combined. If 
the EPA assumptions for 2,3,7,8-TCDD 
cancer potency were used in the 
analysis, risk estimates would be at a 
factor of 10 higher. These estimates are 
presented in EPA's Integrated Risk 
Assessment for Dioxins and Furans 
from Chlorine Bleaching in Pulp and 
Paper Mills, EPA 560/5-90-011, and 
FDA's Carcinogenic Risk Assessment 
for Dioxins and Furans in Foods 
Contacting Bleached Paper Products, 
Report of the Quantitative Risk 
Assessment Committee, U.S. Food and 
Drug Administration, Washington, DC, 
which are expressly incorporated by 
reference into this report. 

These estimates of risk are considered 
low by both agencies, regardless of 
which cancer slope factor is used. 
However, many pulp and paper 
manufacturers have announced their 
intention te reduce levels of dioxin in 
food contact papers to below the level of 
detection and some paper 
manufacturers have already achieved 
this goal. EPA, accordingly, has 
concluded that since the risks can and 
are being reduced without significant 
economic impact, continuation of the 
estimated levels of risk is unnecessary. 

Given the widespread use of paper in 
food packaging and food preparation, 
the broad commitment made by the 
makers of paper for food packaging to 
reduce dioxin levels, and the 
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demonstrated ability of the paper milk 
carton industry to reduce dioxin 
exposure in. food contact paper, EPA has 
a reasonable basis to conclude that the 
risk from dioxin in food contact papers 
presents, for purposes of TSCA section 
9(a), an unreasonable risk of injury to 
human health. 


B. Risk May Be Reduced to a a 
Extent by Action Taken Under the 
FFDCA 


Under the Federal Food, Drug, and 
Cosmetic Act (FFDCA), substances 
(with a few exceptions) that may 
reasonably be expected to become a 
component of food because of their 
intended use must either be generally 
recognized as safe for their intended use 
or regulated as food additives. Food 
contact paper and paperboard are 
subject to this requirement. Under the 
- FFDCA, FDA adopts regulations that 
establish safe conditions of use for food 
packaging materials and enforces the 
general provisions of the statute to 
control unintended contaminants. FDA 
has been reviewing the significance of 
the levels of CDD/CDF in food contact 
paper and can take the appropriate 
action under the FFDCA to ensure that 
paper and paperboard intended for food 
contact use are safe for that use. 


IV. Conclusion 


Based upon the reasoning stated 
above, (1) EPA has a reasonable basis to 
conclude that the presence of CDDs/ 
CDFs in food contact paper presents or 
will present an unreasonable risk of 
injury to human health, within the 
meaning of TSCA section 9({a); and (2) 
EPA has determined that such risk from 
food contact paper may be prevented or 
reduced to a sufficient extent by action 
taken under the FFDCA. 

EPA hereby requests FDA: 

1. To determine if the risk described in 
this report may be prevented or reduced 
to a sufficient extent by action taken 
under the FFDCA; and, 

2. If FDA determines that such risk 
may be so prevented or reduced, to 
issue an order declaring whether or not 
the presence of CDDs/CDFs in food 
contact paper presents such risk. 

EPA asks that FDA respond to EPA’s 
request for the determination and order, 
in accordance with section 9{a} of TSCA 
by [insert date 180 days after date of 
publication of this notice in the Federal 
Register]. 


V. Public File 


EPA established a public file for this 
report (docket number OPTS-91009). 
EPA's Integrated Risk Assessment for 
Dioxins and Furans from Chlorine 
Bleaching in Pulp and Paper Mills, EPA 


560/5-90-011, and FDA's Carcinogenic 
Risk Assessment for Dioxins.and Furans 
in Foods Contacting Bleached Paper 
Products, Report of the Quantitative 
Risk Assessment Committee, U.S. Food 
and Drug Administration, Washington, 
DC are included in this file. The file 
includes basic information considered 
by EPA in developing this report. 
Nonconfidential information along with 
a complete index is available for 
inspection in the TSCA Public Docket 
Office from 8 a.m to noon and 1 p.m. to 4 
p.m., Monday through Friday, excluding 
legal holidays. The TSCA Public Docket 
Office is located at EPA Headquarters, 
Rm. NE-G004, 401 M St., SW., 
Washington, DC 20460. The Agency also 
maintains a record of confidential 
information that is not part of the public 
file. 


Dated: December 14, 1990. 
William K. Reilly, 
Administrator. 
[FR Doc. 90-30175 Filed 12-24-90; 8:45 am] 
BILLING CODE 6560-50-F 


FEDERAL COMMUNICATIONS 


- COMMISSION 


Public Information Collection 
Requirement Submitted to Office of 
Management and Budget for Review 


December 19, 1990. 


The Federal Communications 
Commission has submitted the following 
information collection requirement to 
OMB for review and clearance under 
the Paperwork Reduction Act of 1980 (44 
U.S.C. 3507). 

Copies of this submission may be 
purchased from the Commission's copy 
contractor, International Transcription 
Service, (202) 857-3800, 2100 M Street 
NW, Suite 140, Washington, DC 20037. 
For further information on this 
submission contact Judy Boley, Federal 
Communications Commission, (202) 632- 
7513. Persons wishing to comment on 
this information collection should 
contact Jonas Neihardt, Office of 
Management and Budget, Room 3235 
NEOB, Washington, DC 20503, (202) 395- 
3785. 


OMB Number: None. 

Title: Section 74.1283, Station 
identification (Report and Order, MM 
Docket 88-140). 

Action: New Collection. 

Respondents: Businesses or other for- 
profit (including small businesses). 

Frequency of Response: On occasion 
reporting. 

Estimated Annual Burden: 500 
responses; 10 minutes (.166) average 


burden per response; 83 hours total: : 
annual burden. 5 
Needs and Uses: Section 74.1283(c¢)(1)} 
requires FM translator statiois whose 
station identification is made by the 
primary station to furnish current 
information on the translator's call sign 
and location. This information is kept in 
the primary station's files. This 
information is used to contact the © 
translator licensee in the event of 
malfunction of the translator. 


Federal Communications Commission. 
Donna R. Searcy, 

Secretary. 

[FR Doc. 90-30150 Filed 12-24-90; 8:45 am] 
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FEDERAL RESERVE SYSTEM 


Agency Forms Under Review 
December 19, 1990. 
Background 


Notice is hereby given of the 
submission of proposed information 
collection to the Office of Management 
and Budget (OMB) for its review and 
approval under the Paperwork 
Reduction Act (title 44 U.S.C. chapter 35) 
and under OMB regulations on 
Controlling Paperwork Burdens on the 
Public (5 CFR part 1320). A copy of the 
proposed information collection and 
supporting documents is available from 
the agency clearance officer listed in the 
notice. Any comments on the proposal 
should be sent to the agency clearance 
officer and to the OMB desk officer 
listed in the notice. 

DATES: Comments on this proposed 
revision to information collection are 
welcome and should be submitted on or 
before January 15, 1991. 


FOR FURTHER INFORMATION CONTACT: 


Federal Reserve Board Clearance 
Officer—Frederick J. Schroeder— 
Division of Research and Statistics, 
Board of Governors of the Federal 
Reserve System, Washington, DC 
20551 (202-452-3829) 

OMB Desk Officer—Gary Waxman— 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, New Executive Office 
Building, room 3208, Washington, DC 
20503 (202-395-7340} 


Request for OMB Approval To Revise 
the Following Report 


1. Report title: Reports of Condition 
and Income. 

Agency form number: FFIEC 031-034. 

OMB docket number: 7100-0036. 

Frequency: Quarterly. 





Reporters: State member banks. 

Annual reporting hours: 158,670. 

Estimated average hours per 
response: 38.7 

Number of respondents: 1,025. 

Small businesses are affected. 

This information collection is 
mandatory (12 U.S.C. 324) and is given 
partial confidential treatment. 

On a quarterly basis, state member 
banks are required to file detailed 
schedules of assets, liabilities, and 
capital in-the form of a condition report 
and summary statement; detailed 
schedule of operating income and 
expense, sources and disposition of 
income, and changes in equity capital in 
the form of an income statement; and a 
variety of supporting schedules. Data 
are used for supervisory and monetary 
policy purposes. The proposed changes 
Yor March 1991 affect several existing 
Cail Report schedules and include the 
addition of anew schedule, which _ 
would receive confidential treatment at 
least through June 30, 1991. Many of 
these revisions are intended to improve 
the ability of the three federal bank 
regulatory agencies to monitor banks’ 
real estate financing activities and 
exposures and to track other indicators 
of asset quality, particularly in the area 
cf highly-leveraged transactions (HLTs), 
both on an individual bank and 
. aggregate banking industry basis. Other 
changes are designed to enhance the 
agencies’ understanding of bank sources 
of noninterest income and expense, to 
permit more timely estimation of insured 
deposits within the U.S. banking system, 
and to provide data for use in economic 
analyses. Unless otherwise indicated, 
the proposed changes would apply to all 
four sets of reporting forms (FFIEC 031, 
FFIEC 032, FFIEC 033, and FFIEC 034); 
the proposed changes are as follows: 


(1) Real Estate Lending and Related 
Exposures 


(a) In the schedules for past due and 
nonaccrual loans and for loan charge- 
offs and recoveries (Schedules RC-N 
and RI-B, part I, respectively), 
memorandum items would be added to 
provide a breakdown of real estate 
loans by loan category. 

(b) A memorandum item for loans not 
secured by real estate that were made to 
finance commercial real estate, 
construction, and land development 
would be added to the loan schedule 
(Schedule RC-C), the past due and 
nonaccrual schedule (Schedule RC-N}, 
and the charge-offs and recoveries 
schedule (Schedule RI-B, part I), and an 
item for unused commitments to make 
such loans would be added to the off- 
~ eee sheet schedule (Scheaule RC- 

). rer ? 7 


(c) An existing item on real estate 
investments in the memoranda schedule 
(Schedule RC-M) would be replaced 
with items splitting: (i) “Other real 
estate owned" into real estate 
investments and foreclosed and similar 
real estate, and (ii) “Investments in 


. unconsolidated subsidiaries and 


associated companies” into real estate 
investments and all other investments. 

(d) A new item would be added to the 
other assets schedule (Schedule RC-F) 
so that excess residential mortgage 
servicing fees receivable would be 
reported separately from “All other 
assets.” 

(e) In the loan schedule (Schedule RC- 
C), the existing item for closed-end 
residential mortgages would be split into 
items for first lien mortgages and junior 
lien mortgages. 

(f) Anew memorandum item would be 
added to the loan schedule (Schedule 
RC-C) for closed-end first lien 
residential mortgages with adjustable 
rates. 


(2) Other Asset Quality Information 


(a) Anew schedule (Schedule RC-T) 
on highly-leveraged transactions would 
be introduced. More detailed data 
would be collected from larger banks on 
the FFIEC 031 and FFIEC 032 reporting 
forms, while only limited data would be 
collected from smaller banks on the 
FFIEC 033 and FFIEC 034 reporting 
forms. The data reported in this new 
schedule would be accorded 
confidential treatment unless and until 
action were taken by the FFIEC or the 
banking agencies to make these data 
available to the public, which would be 
after the June 30, 1991, information 
collection. 

(b) On the FFIEC 031 and FFIEC 032 
reporting forms, the categories of loans 
reported in the past due and nonaccrual 
loan schedule (Schedule RC-N) would 
be conformed to the more detailed set of 
loan categories in the charge-offs and 
recoveries schedule (Schedule RI-B, part 
I). 

(c) An item would be added to the 
past due and nonaccrual schedule 
(Schedule RC-N) to cover debt 
securities and similar assets that are 
past due or in nonaccrual status. 

(d) A memorandum item would be 
added to the securities schedule 
(Schedule RC-B) for debt securities that 
have undergone a troubled debt 
restructuring. 

(e) A new item would be added to the 
securities schedule (Schedule RC-B) so 
that holdings of privately-issued 
collateralized’ mortgage obligations are 
reported separately from “All other 
(domestic) debt securities.” ~~ 
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(f}) Memorandum items would be 
added to the securities and loan 
schedules (Schedules RC-B and RC-C, 
respectively) in which banks would 
report the amount of securities held for 
sale and loans held for sale that are 
included in total securities and total 
loans. 

(g) A new item would be added to the 
memoranda schedule (Schedule RC-M) 
for the total assets of the unconsolidated 
subsidiaries and associated companies 
in which the bank has invested. 


(3) Sources of Other Noninterest Income 
and Expense 


(a) A new item would be added to the 
income statement (Schedule RI) so that 
the amount of fee income included in 
“Other noninterest income” would be 
reported separately. 

(b) In the explanations schedule 
(Schedule RI-£), the threshold for 
itemizing and describing amounts 
included in “Other noninterest income” 
and “Other noninterest expense” would 
be lowered from 25 percent to 10 
percent. To facilitate analysis and 
comparisons of amounts in excess of the 
threshold, printed captions would be 
added for net gains/losses on: (i) Other 
real estate owned, (ii) sales of loans, 
and (iii) sales of premises and fixed 
assets. In addition, the requirement that 
taxes based on gross revenues and 
credits from capitalizing imputed 
interest on internally financed 
construction be itemized in this schedule 
regardless of amount would be 
discontinued. 


(4) Miscellaneous changes 


(a) In the two memorandum items for 
brokered retail deposits {i.e., fully 
insured brokered deposits) in the 
deposit schedule (Schedule RC-E), the 
reporting of brokered retail deposits of 
exactly $100,000 would be switched 
from the first memorandum item to the 
second. 

(b) In the deposit insurance 
assessments schedule RC-Q), the 
frequency with which banks report the 
amount of their deposit accounts of 
$100,000 or less and-the number and 
amount of their deposit accounts of 
more than $100,000 would be changed 
from annually as of June 30 to quarterly. 

(c) On the FFIEC 031 and FFIEC 032 
reporting forms, memorandum items 
would be added to the off-balance sheet 
schedule (Schedule RC-L) on three types 
of consumer installment loans that have 
been sold without recourse and 
securitized (with servicing retained). 
This information would be collected 
annually as of September 30. 





— ae 


(d} Two items on-reserve balances 
_.passed through to the Federal Reserve 
would be‘deleted from the-memoranda 
schedule (Schedule-RC=M). - - 

: The effective date for these reporting 
changes, if approved, would be the 
March 31, 1991, report date, except for 
the new memoranda items on 
securitized consumer installment loans 
sold.that would be added to Schedule 
RC-L on the FFIEC 031 and.FFIEC 032 
reporting forms, which would be 
collected for the first time as of 
Séptember 30; 1991. Nonetheless, as is 
customary for Call Report changes, 

banks will be advised that they may 
provide reasonable estimates for any of 
the new items in their. March,31, 1991, 
Cal} Reports if the requested information 
is not readily available. 

Board of Governors of the Federal Reserve 
System, December 19, 1990. 
William W. Wiles, 
Secretary of the Board. 
JFR Doc. 96-30149 Filed: 12~24-90; 8:45 am] 
BILLING CODE 6210-01-M 


[Docket No. R-0713! 
Federal Reserve Bank Services 


AGENCY: Board of Governors of the 
Federal Reserve System. 


ACTION: Request for comment: 


suMMARY: The Federal Reserve would... 
be able to-significantly improve its. - 
automated clearing house (ACH) service 
by increasing the speed of the delivery 
of ACH payments.and reducing the risks 
associated with ACH ‘transactions if the 
origination and receipt of all 
transactions were electronic. These 


’ improvements cannot be achieved, 


however, if a portion of ACH endpoints 
“continues to send and receive ACH 
transactions via nonelectronic media. In 
the past, the Federal Reserve has 
encouraged users of its ‘ACH service to 
access the service electronically and has 
offered a number of electronic access 
alternatives designed to.meet the needs 
of depository institutions. Many 
depository. institutions find ‘these 
alternatives attractive and have readily 
converted to electronic access ‘for ACH 
services. The Board believes that an 
additional impetus will be necessary to 
complete the transition to a fully 

_ electronic ACH service so that all 
commercial: ACH participants cou!d. 
benefit from the resulting service 
improvements. Therefore, the Board is 
requesting comment on a proposal to 
requite depository institutions that 
originate or:receive commercial :ACH 

s transactions through the Federal 
Reserve Banks to establish electronic 
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access to the Reserve Banks :for ACH 
services. Specifically, the Board’: 
proposes that: 

1. Beginning January 1, 1999, a per 
transaction surcharge on commercial 
ACH Transactions be assessed on 
depository institutions using 
nonelectronic ACH deposit or delivery 
alternatives; and 

2. Beginning July 1, 1993, commercial 
ACH services be provided only to those 
institutions that have electronic access 
to the Reserve Banks for ACH services. 

In addition to these measures, the 


Board anticipates that ACH service fees 


pertaining to physical input or.output 
media, including magnetic tapes, 
diskettes, or paper, will be increased 
significantly, beginning in 1992, to 
further encourage transition to 
electronic access alternatives. 

The Board believes that this proposal 
would improve the efficiency of the 
ACH mechanism by ensuring timely 
posting of ACH paymenis to customer 
accounts and by allowing greater 
flexibility in ACH processing schedules, 
thus facilitating the use of the ACH for.a 
broader range of payment applications. 
The proposal would enhance the 
integrity of the ACH mechanism by 

educing the time lag inherent.in ACH 
transactions, thereby reducing risk, as 


.well as by providing greater security 


and improving contingency. and disaster 
recovery capabilities. 

DATE: Comnients must be submitted on 
or before March 27, 1991. - 

ADDRESS: Comments, which should refer 
to Dockei No. R-0718; may be mailed to 
the Board of Governors of the Federal 
Reserve System, 20th and C Streets 
NW., Washington, DC 20551, Attention: 
Mr. William W. Wiles, Secretary; or 
may be delivered to Room B-2223 
between 8:45 a.m. and 5 p.m. All 
comments received at the above address 
will be, included in the public files and 
may be inspected in Room B-1122 
between 9 a.m. and 5 p.m. Monday 
through Friday. 

FOR FURTHER INFORMATION CONTACT: 
Louise L. Roseman, Assistant Director 
(202/452-3874), or Gayle Brett, Manager 
(202/452-2934), Division of Federal 
Reserve Bank Operations and Payment. 
Systems; for the hearing impaired only: 
Telecommunications Device for the. 
Deaf, Dorothea. Thompson (202/452- 
2077). 

SUPPLEMENTARY INFORMATION: 
Background 


The ACH is a value-dated electronic 
payments.mechanism that supports both 


debit and credit payments..In ACH debit. 


transactions, funds flow from the - 
depository institution receiving the 


transaction to the institution originating 
the transaction. Typical debit payments 
include the collection of insurance 
premiums, mortgage and loan payments, 
consumer bill payments, point-of-sale ~ 
transactions, and corporate cash 
concentration transactions. In ACH 
credit transactions, funds flow from the 
originating institution to the receiving 
institution. Typical ACH credit 
payments include direct deposit of | 
payroll and corporate payments to 
contractors and vendors. In 1990, the 
Reserve Banks estimate that they will 
have processed approximately 470 
million commercial debit transactions 
having a value of $3.06 trillion and 400 
million commercial credit transactions 
having a value of $920 billion. 

Unlike Fedwire, in which funds 
transfers are processed individually and 
settled immediately at the time of 
processing, ACH is a batch-processing 
system in which transactions are 
generally deposiied-at the Reserve 
Banks for processing one or two days 
before the:séttlement day. ACH - 
transactions are processed dnd ' 
delivered to receiving institutions during 
one of two scheduled processing cycles: 
The day cycle-and the night cycle. 

Currently, approximately 8,300 (or 80 
percent) of the 10,500 endpoints 
receiving commercial ACH services 
directly from.the Reserve Banks do not 
have electronic data communications 
links with the Reserve Banks for ACH 
services. These nonelectric endpoints 
receive ACH transactions using 
magnetic tape, diskette, or paper media. 
Some nonelectronic endpbints use 
messengers to deposit and pick up ACH 
output. Other nonelectric endpoints, 
more remotely located, génerally receive 
ACH cutput by Federal Reserve check 
courier or by mail. 

Because of the additional time 
required to deliver ACH output to 
nonelectronic endpoints, ACH credit 
payment information necessary to 
update customers’ accounts may not be 
available to some receiving institutions 
until after the opening of business on the 
settlement day (and these receiving 
institutions may not be able to 
determine with certainty the timing of 
delivery of ACH output). In addition, 
nonelecironic delivery restricis the 
Federal Reserve’s ability to offer 
schedules for ACH deposit and 
distribution that beiter meet the needs 
of depository institutions and their 
customers. The time between origination 
and settlement of a transfer is longer in © 
the current environment than would be 
possible if all endpoints wereelectronic, 
thus making the ACH system 
unattractive for certain payment 
applications and increasing the risk in 





the system. Moreover, the level of 
security and the disaster recovery 
capability associated with nonelectric 
receipt and delivery of ACH payments 
are lower than those associated with 
electronic-transmission. 


Proposal To Implement An All- 
Electronic ACH 


The Board believes that the Federal 
Reserve could implement significant 
improvements to its ACH service if all 
participating institutions accessed the 
service electronically for the origination 
and receipt of ACH transaction. In 
general, these improvements cannot be 
achieved if a portion of ACH endpoints 
continue to send and receive ACH 
transactions via nonelectronic media. 
The Federal Reserve offers ACH 
participants a number of electronic 
access alternatives designed to meet the 
needs of depository institutions. If the 
benefits of an all-electronic ACH are to 
be realized within the next few years, 
however, the Board believes that the 
Federal Reserve will have to encourage 
more actively the development of an all- 
electronic ACH network. 

The Monetary Control Act directs the 
Federal Reserve to consider, in its 
pricing principles, the provision of an 
adequate level of service nationwide. 
This provision relates not only to the 
availability of the service to all 
depository institutions, but also to the 
level of service that is provided. The 
Board believes that the establishment of 
an all-electronic ACH is consistent with 
the Monetary Control Act and Federal 
Reserve policies concerning payment 
services in that7t will enable the 
Federal Reserve to make major 
improvements to its ACH service. 

The Reserve Banks have already 
taken steps to require electronic access 
for new commercial ACH participants. 
Beginning January 1, 1991, new ACH 
receiving endpoints (including endpoints 
that currently receive only ACH 
government transfers but begin to 
receive commercial transfers) will be 
required to receive ACH transactions 
from the Federal Reserve electronically; 
beginning July 1, 1991, new originating 
institutions will be required to send 
ACH transactions to the Federal 
Reserve electronically. 

In order to complete the 
implementation of an all-electronic ACH 
network by July 1, 1993, the Board 
proposes that beginning January 1, 1993, 
a per transaction surcharge on 
commercial ACH transactions 
originated and received would be 
assessed on depository institutions 
using nonelectronic.ACH deposit and 
delivery alternatives. The Board 
anticipates that the per transaction 


surcharge would likely increase ACH 
transaction fees by 50 to 100 percent. 
Fhe Board also-proposes that beginning 
July 1, 1993, commercial ACH services 
would be provided only to those 
institutions that have electronic access 
to the Reserve Banks for.ACH services, 

In addition to these measures, the 
Board anticipates that the ACH fees 
pertaining to the use of nonelectronic 
input or output media would be 
increased by 50 to 100 percent, 
beginning January 1992, to further 
encourage all nonelectronic endpoints to 
convert to electronic access alternatives 
as soon as possible. 

The Board believes that increasing the 
ACH non-automated input and output 
fees and assessing the per transaction 
surcharge would encourage many 
depository institutions to convert to 
electronic access in.advance of the 
proposed mid-1993 deadline, and would 
thus result in a more orderly conversion 
to an all-electronic environment. The 
Board does not anticipate that these 
proposed fee increases, if implemented, 
will result in an overrecovery of the 
costs of providing ACH services. 

The proposed program would apply 
only to institutions that originate or 
receive commercial ACH transactions. 
The Federal Reserve and the 
Department of the Treasury have held 
preliminary discussions regarding arf all- 
electronic government ACH service. The 
Federal Reserve will work with 
Treasury to develop a program to 
encourage institutions that receive only 
government ACH transactions to 
convert prompily to electronic access. 


Benefits of an All-Electronic ACH 


In considering major service 
enhancements, the Federal Reserve 
evaluates the public benefits that would 
be derived. The Board believes that the 
establishment of an all-electronic ACH 
would facilitate the adoption of 
significant improvements in the ACH 
payments mechanism that would 
promote the efficiency and integrity of 
the payments system. These benefits are 
consistent with the Federal Reserve's 
role in the payments system, as 
articulated in the Board's policy 
statement “The Federal Reserve in the 
Payments System.” (55 FR 11648, March 
29, 1990) 


1. Timely Delivery 


One of the primary benefits of an all- 
electronic ACH would be to increase the 
speed with which ACH payments are 
delivered. T!iis would ensure that all 
institutions, regardless of their volume 
or location, receive ACH output on a 
timely and consistent basis. Timely 
delivery of ACH-payments is important 
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to both originating and receiving 
depository institutions and their 
customers, because it enables receiving 
institutions to post the payments to their. 
customers’ accounts sooner and to 
provide prompter availability of funds, 
consistent with the objectives of the 
Expedited Funds Availability Act and ‘ 
ACH rules.' Currently, some institutions 
that receive ACH output by mail do not 
have sufficient time to process the 
payments and update their customers’ 
accounts by settlement day. Even with 
courier delivery, transportation delays 
may cause untimely crediting of 
customers’ accounts. Electronic delivery 
of ACH payment information to all 
receiving institutions would assure ACH 
participants that the receiving 
institutions would receive the ACH 
payments in sufficient time to ensure 
prompt posting. This, in turn, would 
reduce customers’ complaints regarding 
late posting and delayed availability of 
payroll and other credit transactions 
and would strengthen the confidence of 
both the beneficiary and the originating 
company in the use of the ACH 
mechanism. 


2. More Flexible Processing Schedules 


An all-electronic ACH would enable 
the Reserve Banks to make significant 
improvements to their processing 
schedules. ACH processing schedules 
are currently constrained by the timing 
of the check courier dispatches, since 
the check couriers deliver ACH output 
to many receiving institutions. This 
constraint limits significantly the 
Federal Reserve's flexibility to modify 
the ACH service to better meet the 
needs of depository institutions and 
their customers. The elimination of the 
constraints of courier and mail delivery 
in an all-electronic environment will 
facilitate the establishment of later 
deposit deadlines for originating time- 
critical ACH payments, such as hourly 
wage payrolls, cash concentraion, check 
truncation, and point-of-sale 
transactions. Such changes to the ACH 
processing schedule may facilitate the 
use of the ACH for a broader range of 
payment applications. 


1 Regulation CC (12 CFR 229.10{b)) requires that 
depository institutions make the proceeds of ACH 
payments available to their customers on the 
business day following the banking day the 
institution has received both payment in finally 
collected funds and the payment instructions. ACH 
rules require that depository institutions make the 
proceeds of ACH credit transactions available to 
customers on the settlement day; moreover, 
institutions are encouraged to make the proceeds of 
payroll transactions available at the opening of 
business on the settlement day. : 





3. Reduced Risk 


Institutions in an all-electronic ACH 
environment’ would be able to reduce 
‘the risks associated with ACH transfers 
‘because the time required from the 
deposit of ACH transactions at'a 
Reserve Bank until'the delivery of those 
transactions to recefving institutions 
would be reduced. If the commercial 
ACH service were all-electronic, 
originating institutions would no longer 
find it necessary to deposit ACH payroll 
and other credit payments (which 


frequently have a large aggregate value) . 


at the Reserve Banks two days before 
the settlement day in order to facilitate 
the delivery of the transaction, data to 
the receiving institutions in time to post 
to customers’ accounts by the opening of 
business on the settlement day. Because 
an originating institution is obligated te 
settle for all credit items submitted to 
the Federal Reserve for processing, 
decreasing the time between the 
submission of credit items and 
settlement reduces its credit risk. More 
timely deposit and delivery of debit 
return item transactions through 
electronic transmission would also 
reduce credit risk to the originating 
depository institution and its customer, 
vecause the originating institution 
would receive the return item one or two 
days sooner than if it had been received 
sy the Reserve Bank in paper form, 


4. Higher Level ef Security 


An all-electronic ACH network wouid 
result in a higher level-of security for all 
ACH payments. Article 4A of the 
Uniform Commercial Code (section 4A- 
202(b)) allocates liability for an 
unauthorized transfer based:on whether 
the receiving institution employed a 
commercially reasonable security 
procedure.? The Reserve Banks 
currently offer data encryption and 
other delivery. alternatives. 


5. Improved Contingency Processing and 
Disaster'Recovery Capabilities 


The recent power disruption in New 
York City’s financial district and last 
year's earthquake in San Francisco have 
highlighted the need for reliable 
contingency processing and disaster 
recovery procedures for payment 
services. Electronic access to the ACH 
. service would eliminate the delays 
associated with delivering physical 

input and output media'to and from a 
remote site in a contingency processing 
.or disaster recovery situation. A 
depository institution also could send 
2.The revised ACH operating circular 
incorporates Article 4A provisions with respect to 


those ACH: credit transfers‘that are:subject to 
Article 4A, 
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payment file corrections to its Reserve 
Bank more quickly through electronic 
transmission than if physical delivery of 
the payment file were necessary, 
reducing the likelihood of a delay in 
normal processing, as well.as ina 
contingency processing situation. 


Electronic Access Alternatives 


The Federal Reserve currently offers 
depository iiistitutions several 
alternatives to facilitate electronic 
access to the Reserve Banks for a 


variety of Federal Reserve seryices,, 


including ACH. Different access 


. alternatives are available t6 meét the 


needs of depository institutions, 
depending on their volume-of 
transactions. 

For the ACH service, medium-volume 
to high-volume institutions can use one 
of two communications links. The 
Reserve Banks can provide transmission 
(“bulk data’) software that institutions 
interface with their host systems; 
alternatively, institutions or their 
vendors can develop software using the 
Fedara! Reserve's Computer Interface 
Protocol Specifications (CIPS) to 
customize their ACH processing systems 
to meet the needs of their operating 
environment. 

Low-volume to medium-volume 
institutions can use an intelligent- 
terminal system that has been certified 
by the Federal Reserve. Depository 
institutions may use Reserve Bank- 
provided Fedline or vendor-supplied 
intelligent-terminal software. The 
Fedline software fully supports the ACH 
service, as well as other Federal Reseve 
services. The Federal Reserve assists 
depository institutions in identifying 
sources that offer reasonably priced 
equipment that.is compatible with the 
Fedline software. 

The Reserve Banks also recently 
introduced the FLASH-Light intelligent- 
terminal software product for low- 
volume institutions. FLASH-L ight, which 
is a receive-only system, enables the 
Reserve Banks to transmit-ACH output 
electronically in a format that allows the 
receiving institution to print the ACH 
payment information. FLASH-Light.also 
will be enhanced to provide Fedwire 
funds transfer advices of credit 
beginning the third quarter of 1991. 

The Federal Reserve will continue to 
seek additional cost-effective electronic 
access alternatives that are consistent 
with the System's network and security 
standards. The following table lists the 
Federal Reserve's 1991 electronic access 
alternatives-and associates fees. 


1991 Electronic Access Fees 


Connection Fees 

Dial—Receive Only $30/month, © 
(FLASH-Light). 
Dial—Full Service (Fedline).... $65/month. 
Multi-Drop Leased Line $300/month. 
Dedicated Leased Line .. $700/month. 
High Speed (>9.6 kbps Circuit cost 
: plus 

overhead. 


Start-Up Fees 

Installation/ Training: 

FLASH-Light 

Fedline and Computer $300. 

Interface. 

Encryption » Actual van: 
Certificatioa of Non-Federal $0 to $8,000. 

Reserve Software. 


Vendors currently offer or are 
developing several electronic access 
products that conform to the System’s 
network protocol and data security 
standards. These products may provide 
viable alternatives for nonelectronic 
endpoints using magnetic tapes for 
origination and receipi for ACH 
transactions and for electronic 
endpoints using electronic connections 
that do not conform to System 
communication protocol specifications, 


such as “datalink” or “dataline” 


connections. 


To enable:low-volume FLASH-Light 
users and institutions using third-party 
service providers to originate return 
item and notification of change ; 
transactions, all Reserve Banks plan to 
offer a database service with telephone 
voice-responses access by December 31, 
1992. (Several districts currently offer 
this service.) The service would create 
the return item or notification of change 
transaction from the information about 
the originated transaction that is stored 
on a database and additional 
information that the depository 
institution keys into a touch-tone 
telephone. The fee for this service 
currently ranges from $1.25 to-$2.00 per 
return item, which is higher than the fee 
for an electronically originated return 


item transaction but less than the fee the 


Reserve Banks charge for converting a 
paper return item to an electronic 
transaction..The Reserve-Banks would 
continue to accept for processing paper 
return item and notification-of change 
transactions only in instances where 
technical problems or missing forward 
transaction information preclude the use 
of the database service to generate the 
return item or notification of change 
transaction. 


In liev of establishing an electronic 
connection directly with the Federal 
Reserve, depository institutions may 





access the Federal Reserve's ACH 
services through a correspondent 
institution or other service provider that 
has established an appropriate 
electronic connection with the Federal 
Reserve. Where a correspondent or 
other service provider acts as the 
sending and/or receiving point for a 
participating depository institution, it is 
deemed the agent for the participating 
institution. In order to achieve the full 
benefits of an all-electronic ACH 
service, institutions that choose to 
receive their ACH payments through a 
correspondent or other service provider 
are encouraged to arrange for delivery 
of the payments from the service 
provider in a manner that ensures timely 
receipt by the institution.* 

The proposed conversion to an all- 
electronic ACH should provide 
depository institutions or their service 
providers ample time to modify their 
automated systems and adjust their 
operations to the new requirement. 
Nonelectronic endpoints should allow 
sufficient lead-time when requesting 
electronic access to provide for ordering 
equipment, testing, and training their 
staffs. Therefore, nonelectronic 
endpoints should schedule their 
conversion to electronic access by the 
end of the third quarter of 1991 in order 
to avoid the higher nonelectronic input 
and output fees, and not later than the 
end of the third quarter of 1992 in order 
to avoid the transaction surcharge. 

The Board recognizes that this 
proposal will require an initial 
investment in equipment and staff 
training and may increase ongoing 
operating expenses for certain ACH 
participants. This additional cost may 
cause some participants to reevaluate 
their participatrion in the ACH 
mechanism. While the Board is sensitive 
to this concern, it believes that the 
benefits of an all-electronic ACH 
mechanism to all ACH participants 
justify the additional cost that will be 
incurred. 

A fully electronic ACH service 
complements other major ACH 
initiatives that the Federal Reserve is 
pursuing to improve the efficiency of the 
ACH mechanism. The Reserve Banks 


> A receiving institution is deemed to have 
received its ACH transfers when the transfers are 
received by that institution's correspondent bank or 
other service provider, for the purposes of when the 
receiving institution must make the funds available 
for withdrawal under Regulation CC. In addition, 
under Regulation E (12 CFR 205.10{a}{2}} the 
receiving institution must credit the beneficiary's 
account for a preauthorized credit as of the day the 
funds for the transfer are received. Thus, the “~ 
receiving institution should ensure that. if it receives 
its ACH transfers through a correspondent or other 
service provider, it receives the transfers ona 
timely basis 


plan to further consolidate their ACH 
operations and to implement a new 
production system for ACH services. 
These initiatives should enable the _ 
Federal Reserve to reduce its overall 
cost of providing ACH services in the 
longer term, which will reduce the cost 
to ACH participants as well. 

The Board is requesting comment on 
all aspects of this proposal. The Board 
specifically requests comment on the 
following: 

1. Would existing nonelectronic 
endpoints encounter any significant 
obstacles that would prevent them from 
converting to electronic access by July 
1993? 

2. Would increasing ACH 
nonelectronic input and output fees and 
assessing a per transaction surcharge be 
effective in facilitating the transition of 
both high-volume and low-volume 
institutions to an all-electronic 
commercial ACH service by mid-1993? 
Should the per transaction surcharge be 
subject to a minimum surcharge level 
(of, for example, $100 per month) to 
provide further incentive to low-volume 
insitutions to establish an electronic 
connection prior to the mid-1993 
deadline? 

3. Could an all-electronic commercial 
ACH service be achieved by mid-1993 
by pricing incentives alone, that is, 
without a mandatory deadline? 

4. Do.the electronic access 
alternatives provided by the Reserve 
Banks and commercial vendors address 


- the needs of nonelectronic ACH 


participants? If not, what additional 
electronic access alternatives that meet 
Federal Reserve standards for reliability 
and security should be considered for 
future development. 

5. Are there additional (or alternative) 
initiatives that could be taken that 
would provide for an ell-electronic ACH 
by mid-1993? 


Competitive Impact Analysis 


In March 1990, the Board formalized 
its procedures for assessing the 
competitive impact of changes that have 
a substantial effect on the payments 
system participants. The Board believes 
that this proposal will have no adverse 
effect on the ability of other service 
providers to compete effectively with 
the Federal Reserve in providing similar 
services. The New York Automated 
Clearing House, which provides 
commercial ACH services in the Second 
District, currently requires that its 
members send and receive ACH 
transactions through electronic 
connections. Other service providers 
predominantly service ACH participants 


through electronic access alternatives. . . 
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The Board anticipates that . 
correspondent institutions and other 
ACH service providers generally would 
support the Federal Reserve's efforts to 
establish an all-electronic ACH service. 
By order of the Board of Governors of the 
Federal Reserve System, December 19, 1990. 
William W. Wiles, 
Secretary. 
[FR Doc. 89-30144 Filed 12-24-89; 8:45 am] 
BILLING CODE 6210-01-M 


Gary R. Edidin, et al.; Change in Bank 


- Control! Notices; Acquisitions of 


Shares of Banks or Bank Holding 
Companies 


The notificants listed below have 
applied under the Change in Bank 
Control Act (12 U.S.C. 1817{j)) and 
§ 225.41 of the Board’s Regulation Y (12 
CFR 225.41) to acquire a bank or bank 
holding company. The factors that are 
considered in acting on the notices are 
set forth in paragraph 7 of the Act (12 
U.S.C. 1817{j){7)). 

The notices are available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
notices have been accepted for 
processing, they will also be available 
for inspection at the offices of the Board 
of Governors. Interested persons may 
express their views in writing to the 
Reserve Bank indicated for that notice 
or to the offices of the Board of 
Governors. Comments must be received 
not later than January 7, 1991. 

A. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSaile Street, Chicago, Hlinois 
60690: 

1. Gary R. Edidin as trustee of the 
Edidin Stock Trust; Gary R. Edidin and 
Stanley H. Meadows as Trustee; to 
acquire 37.52 percent of the voting 
shares of Dritter Financial Corporation, 
Winnetka, Illinois, and thereby 
indirectly acquire Bank of Chicago- 
Lakeshore, Chicago, Illinois. 

B. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. John Litrell, Brookfield, Missouri, to 
acquire an additional 5.9 percent for a 
total of 23.7 percent; Allen D. Powell, 
Linneus, Missouri, to acquire an 
additional 5.9 percent for a total of 23.6 
percent; and Della F. Hale, Purdin, 
Missouri; to acquire an additional 5.8 
percent for a total of 23.2 percent of the 
voting shares of Capital Bancshares, 
Inc., Brookfield, Missouri, and thereby 
indirectly acquire Bank of Brookfield- . 
Purdin, Brookfield, Missouri, and 
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Caldwell County Bank, Keesareae 
. Missouri. 


Board of Governors of the Federal Reserve 


. . System, December 18, 1990. 


Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 90-30145 Filed 12-24-90; 8:45 am] 
‘BILLING CODE 6210-01- 


Fleet/Norstar Financial Group, tnc., et 
al.; Applications To Engage de Novo In 
Permissible Nonbanking Activities 


The companies listed in this notice 
have filed cn application under 
§ 225. 2s{a)\ 1} of the Board’s Regulation 
¥ (12 CFR K 225: 23(a)(1)) for the Board’s 
a pptoval ude section 4{c}(8) of the 
Bank Holding Company Act (12 U.S.C. 
1843(c)(8}) and § 225.21(a) of Regulation 
Y (12 CFR 225,21(a)}) to commence or to 
engage de novo, either directly or 
through.a subsidiary, in a nonbanking 
activity that is listed in § 225.25 of 
Regulation Y as closely related to 
banking and permissible for bank 
holding companies. Unless otherwise 
noted, such activities will be conducted 
throughout the United States. 

Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of 
Governors. Interested persons may 
express their views in writing-on the 
quéstion whether consummation of the 
proposal can “reasonably be expected 
to produce benefits to the public, such 
as greater convenience, increased 
competition, or gains in efficiency, that 
oulweigh possible adverse effects, such 
as undue concentration of resources, 
decreased or unfair competition, 
conflicts of interests, or unsound 
banking practices.” Any request for a 
- hearing on this question must be 
accompanied by a statement of the 
reasons‘a written presentation would 
not suffice in lieu of a hearing, - 


identifying specifically any questions of 


fact:ihat are in dispute, summarizing the 
evidence that would be presented at a 
hearing, and indicating how the party 
commenting would be aggrieved by : 

: approval of the proposal. 

Unless otherwise noted, comments 
regarding the applications must:be 
received at the Reserve Bank indicated 
or thé offices of the Board of Governors 
not later than January 14,'1991. 

A. Federal Reserve Bank ‘of Boston 
(Robert M. Brady, Vice President) 600 

Atlantic Avenue, Boston, Massachusetts 
02106: 
ccd Fleet/Norstar Financial Group, Inc., 
Providence, Rhocae Island; to engage de 


novo through its subsidiary, Fleet/ 
Norstar Services Corporation, Albany, 
New York, in providing management 
consulting advice to nonaffiliated bank 
and nonbank depository institutions 
pursuant to section 225.25(b)(11) of the 
Board’s Regulation Y. 

B.-Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Senior Vice 
President) 701 East Byrd Street, 
Richmond, Virginia 23261: 

: 1. Resource Bancshares Corporation, 
Columbia, South Carolina; to-engage de 
novo through its subsidiary Interim 
Federal Savings Bank, Columbia, South 
Carolina, which would acquire four 
South Carolina branches of 
Poughkeepsie Savings Bank, F.S.B., 
Poughkeepsie, New York, in owning and 
operating a savings and loan association 
pursuant to § 225.25({b)}(9) of the Board's 
Regulation Y. 

C. Federal Reserve Bank of Dallas (W. 
Arthur Tribble, Vice President) 460 
South Akard Street, Dallas Texas 75222: 

1. Winn Bancshares, Inc., Winnfield, 
Louisiana; to engage de novo through its 
subsidiary, Beville Street Agency, Inc., 
Winnfield, Louisiana, in underwriting 
credit life insurance and credit disability 
insurance on consumer loans pursuant 
to § 225.25(b)(8}{i) of the Board’s 
Regulation Y. These activities will be 
conducted in Winn Parish. 

D. Federal Reserve Bank of San 
Francisco (Kenneth R. Binning, Assistant 
Vice President) 101: Market Street, San 
Francisco, California 94105: 

1. Palm Desert Investments, Palm 
Desert, California; to engage de novo in 
mortgage lending activities pursuant to 
§ 225.25(b}(1) of the Board’s Regulation 
Y. These activities will be conducted 
within the delineated community of 
Palm Desert Nationa! Bank, Palm 
Desert, California, as described in its 
Community Reinvestment Act 
Statement. 

Board of Governors of the Federal Reserve 
System, December 18, 1990. 

Jennifer J. Johnson, 

Associate Secretary of the Board. 

[FR Doc. 90-30146 Filed 12-24-90; 8:45 am} 
BILLING CODE 6210-01-M 


Key Centurion Bancshares, Inc., et al.; 
Formations of; Acquisitions by; and 
Mergers of Bank Holding Companies 


The companies listed in this notice 
have applied for the Board’s approval 
under section 3 of the Bank Holding 
Company Act (12 U.S.C. 1842) and 
§ 225.14 of the Board's Regulation Y (12 
CFR 225.14) to become a bank holding 
company or to acquire a bank or bank 
holding company. The factors that are 
considered in acting.on the applications 


‘are set forth in section 3(c) of the Act (12 
‘U.S.C. 1842(c)). 


Each application is available for 
immediate inspection at the Federal 
Reserve Bank indicated. Once the 
application has been accepted for 
processing, it will also be available for 
inspection at the offices of the Board of: 
Governors. Interested persons may 
express their views in writing to the - 
Reserve Bank or to the offices of the 
Board of Governors. Any comment on 
an application that requests a hearing 
must include a statement of why a 
written presentation would not suffice in 
lieu of a hearing, identifying specifically 


_any questions of fact that are in dispute 


and summarizing the evidence that 
would be presented at.a hearing. 

Unless otherwise noted, comments 
regarding-each of these applications 
must be received not later than January 
14, 1991. 

A. Federal Reserve Bank of Richmond 
(Lloyd W. Bostian, Jr., Senior Vice 
President) 701 East Byrd Street, 
Richmond, Virginia 23261: 

1. Key Centurion Bancshares, Inc., 
Charleston, West Virginia; to acquire 
100 percent of the voting shares of 
Southern Bankshares, Inc., Beckley, 
West Virginia, and thereby indirectly 
acquire Beckley National Bank, Beckley, 
West Virginia; and M & M Financial 
Corporation, Oak Hill, West Virginia, 
and thereby indirectly acquire 
Merchants & Miners National Bank of 
Oak Hill, Oak Hill, West Virginia. 

B. Federal Reserve Bank of Chicago 
(David S. Epstein, Vice President) 230 
South LaSalle Street, Chicago, Illinois 
60690: 

1. Bancs of Chicago Bancorp, 
Winnetka, Ilinois; to become a bank 
holding company by acquiring 100 
percent of the voting shares of GEMA 
Financial Corporation, Winnetka, 
Illinois; Ershter Financial Corporation, 
Winnetka, Ilinois, and thereby 
indirectly acquire Bank of Chicago Little 
Village, Chicago, Illinois; Dritter 
Financial Corporation, Winnetka, 
Illinois, and thereby indirectly acquire 
Bank of Chicago—Lakeshore, Chicago, 
Hlinois; Tsvaiter Financial Corporation, 
Winnetka, Illinois, and thereby 
indirectly acquire Bank of Chicago— 
Garfield Ridge, Chicago, Illinois. 

2. Ershter Financial Corporation, 
Winnetka, Illinois; to become a bank 
holding company by acquiring 95.25 
percent of the voting shares of Bank of 
Chicago, Little Village, Chicago, Illinois. 

3. GEMA Financial Corporation, 
Winnetka, Illinois; to acquire 100. : 
percent of the voting shares of Ershter- 
Financial Corporation, Winnetka, © 
Illinois, and thereby indirectly acquire 





Bank of Chicago Little Village, Chicago, 
Illinois; Dritter Financial Corporation, 
Winnetka, Illinois, and thereby 
indirectly acquire Bank of Chicago— 
Lakeshore, Chicago, Hilinois; Tsvaiter 
Financial Corporation, Winnetka, 
lilinois, and thereby indirectly acquire 
Bank of Chicago—Garfield Ridge, 
Chicago, Illinois. 

C. Federal Reserve Bank of Kansas 
City (Thomas M. Hoenig, Vice President) 
925 Grand Avenue, Kansas City, 
Missouri 64198: 

1. Bethany Bankshares, Inc., Bethany, 
Missouri; to become a bank holding 
company by acquiring Bethany Trust 
Company, Bethany, Missouri. 

Board of Governors of the Federal Reserve 
System, December 18, 19996. 

Jennifer J. johnson, 

Associate Secretary of the Board. 

[FR Doc. 90-30147 Filed 12-24-90; 8:45 am] 
BILLING CODE 6210-01-M 


[Wildlife Order 176; 7-D-AR-0540) 


Portion of Old Lock and Dam No. 8, 
Union County, AR, Transfer of 
Property 


Pursuant to section 2 of Public Law 
537, 80th Congress, approved May 19, 
1948, (16 U.S.C. 667c), notice is hereby 
given that: 

1. By deed from the General Services 
Administration dated October 23, 1990, 
the property, consisting of 51.43 acres of 
unimproved land, known as Old Lock 
and Dam Site No. 8, Union County, 
Arkansas, has been transferred to State 
of Arkansas. 

2. The above described property was 
conveyed for wildlife conservation in 
accordance with the provisions of 
section 1 of said Public Law 80-537 (16 
U.S.C. 667b), as amended by Public Law 
92-432. 


Dated: December 17, 1990. 
Earl E. Jones, 
Commissioner, Federal Property Resources 
Service. 
[FR Doc. 90-30108 Filed 12-24-90; 8:45 am] 
BILLING CODE 6820-96-M 


DEPARTMENT OF HEALTH AND 
HUMAN SERVICES 


Office of the Secretary 


Additions to Senior Executive Service 
Performance Review Board 


Membership 


Title 5, U.S.C. 4314(c)(4), of the Civil 
Service Reform Act of 1978, Public Law 
95-484, requires that the appointment of 
Performance Review Board members be 
published in the Federal Register. 

On October 25, 1990, the Department 
of Health and Human Services’ PRB 
membership was published in the 
Federal Register. The following 
members are hereby added to that 
membership: 

Renato A. DiPentima 
Florence B. Fiori 
Constance Horner 
Clay E. Simpson, Jr. 
Dated: December 14, 1990. 
Thomas S. McFee, 
Assistant Secretary for Personnel 
Administration. 
[FR Doc. 90-30115 Filed 12-24-90; 8:45 am] 
BILLING CODE 4150-04-M 


Centers for Disease Control 


Assessment of immunization Status in 
the Preschool Population; Meeting 


The Center for Prevention Services 
(CPS) of the Centers for Disease Control 
(CDC) announces the following public 
meeting between CDC and State/local 
public health officials as well as 
statistician consultants. 


Name: Assessment of Immunization Status 
in the Preschool Population. 

Time and Date: 8:30 a.m.—4:30 p.m., January 
24-25, 1991. 

Place: Sheraton Century Center Hotel, 2000 
Century Boulevard, NE., Atlanta, Georgia 
30345. 

Status: Open to the public for participation, 
comments, and observation, limited only by 
the space available. 

Purpose of Meeting: To obtain individual 
input and recommendations from officials 
currently working in State/local 
immunization programs and experts in 
sampling methods for the express purpose of 
developing procedures and methods to 
measure current preschool immunization 
levels in the United States. 

Contact Person for More Information: 
Donald L. Eddins, Chief, Data Management 
Branch, Division of Immunization, CPS, CDC, 
Mailstop E05, 1600 Clifton Road NE., Atlanta, 
Georgia 30333, telephone 404/639-1875 or 
FTS 236-1875. 
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Dated: December 18, 1990. 
Elvin Hilyer, 
Associate Director for Policy Coordination 
Centers for Disease Control. 
[FR Doc. 90-30194 Filed 12-24-96; 6:45 am] 
BILLING CODE 4160-18-M 


Centers for Disease Control 


National Committee on Vital and 
Health Statistics (NCVHS), 
Subcommittee on Ambulatory and 
Hospital Care Statistics; Meeting 


Pursuant to Public Law 92-463, the 
National Center for Health Statistics 
(NCHS), Centers for Disease Control, 
announces the ne Subcommittee 
meeting. 


Name: NCVHS Subcommittee on 
Ambulatory and Hospital Care Statistics. 

Time and Date: 9 a.m.—5 p.m., January 16, 
1991. 

Place: Room 337A-339A, Hubert H. 
Humphrey Building, 200 Independence 
Avenue SW., Washington, DC 20201. 

Status: Open. 

Purpose: The purpose of this meeting is for 
the Subcommittee to continue a systematic 
review of the Uniforms Hospital Discharge 
Data Set. Additional testimony will be 
received concerning the collection and use of 
external cause-of-injury data. The 
Subcommittee also will address other aspects 
of its charge, as time permits. 

Contact Person for More Information: 
Substantive program information as well as 
summaries of the meeting and a roster of 
committee members may be obtained from 
Gail F. Fisher, Ph.D., Executive Secretary, 
NCVHS, Room 1100, Presidential Building, 
6525 Belcrest Road, Hyattsville, Maryland 
20782, telephone number (301) 436-7050. 


Dated: December 17, 1990. 
Elvin Hilyer, 
Associate Director for Policy Coordination 
Centers for Disease Controi. 
[FR Doc. 90-30195 Filed 12-24-90, 8:45 am] 
BILLING CODE 4160-18-M 


Centers for Disease Control! 


National Committee On Vital and 
Health Statistics (NCVHS), Work Group 
on Community Health Statistics; 
Meeting 
~ ee 

Pursuant to Public Law 92-463, the 
National Center for Health Statistics 
(NCHS), Centers for Disease Control, 
announces the following meeting. 


Name: NCVHS Work Group on Community 
Health Statistics. 

Time and Date: 8:30 a.m.—5 p.m., January 
17, 1991. 

Piace: Room 405A, Hubert H. Humphrey 
Building, 200 Independence Avenue, SW.., 
Washington, DC 20201. 

Status: Open. 
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Purposes: The purpose of this meeting is for 
the Work Group to explore issues and 
concerns about the availability of statistics to 
monitor the health of communities. 

Contact Person for More Information: 
Substantive program information as well as 
summaries of the meeting and a roster of 
committee members may be obtained from 
Gail F. Fisher, Pi.D., Executive Secretary, 
NCVHS, room 1100, Presidential Building, 
6525 Belcrest Road, Hyattsville, Maryland 
20782, telephone number (301) 436-7050. 


Dated: December 19, 1990. 
Elvin Hilyer, 
Associate Director for Policy Coordination, 
Centers for Disease Control. 
[FR Doc. 90-30196 Filed 12-24-90; 8:45 am] 
BILLING CODE 4160-18-M 


National Committee on Vital and 
Health Statistics (NCVHS), 
Subcommittee on Health Statistics for 
Minority and Other Speciai 
Populations; Meeting 


Pursuant to Public Law 92-463, the 
National Center for Health Statistics 
(NCHS), Centers for Disease Control, 
announces the following committee 
meeting. 


Name: NCVHS Subcommittee on Health 
Statistics for Minority and Other Special 
Populations. 

Time and Date: 1-4 p.m., January 22, 1991; 9 
a.m.—4 p.m., January 23, 1991. 

Place: Room 337A-339A Hubert A. 
Humphrey Building, 200 independence 
Avenue, SW., Washington, DC 20201. 

Status: Open. 

Purpose: The Subcommittee will discuss its 
final report on the unmet statistical data 
needs of the medically indigent population. 
The work plan for FY 1991 will be finalized 
and activities to be undertaken will be 
addressed. 

Contact Person for More information: 
Substantive program information as well as 
summaries of the meeting and a roster of 
Committee members may be obtained from 
Gail F. Fisher, Ph.D., Executive Secretary, 
NCVHS, NCHS, room 1100, Presidential 
Building, 6525 Belcrest Road, Hyattsville, 
Maryland 20782, telephone number (301) 436- 
7050. 


Dated: December 19, 1990. 
Elvin Hilyer, 
Associate Director for Policy Coordination, 
Centers for Disease Control. 


[FR Doc. 90-30197 Filed 12-24-90; 8:45 am] 
BILLING CODE 4160-18-M 


Food and Drug Administration 
[Docket No. 90P-0408) 

Eggnog Deviating From identity 
Standard; T: Permit for 
Market Testing 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


SUMMARY: The Food and Drug 
Administration {[FDA) is announcing 
that a temporary permit has been issued 
to Quality Dairy Co. to market test a 
product designated as “Light Egg Nog” 
that deviates from the U.S. standard of 
identity for eggnog (21 CFR 131.170). The 
purposes of the temporary permit is to 
allow the applicant to measure 
consumer acceptance of the product. 
DATES: This permit is effective for 15 
months, beginning on the date the food 
is introduced or caused to be introduced 
into interstate commerce, but not later 
than March 26, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Frederick E. Boland, Center for Food 
Safety and Applied Nutrition (HFF~-414), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-485- 
0117. 

SUPPLEMENTARY INFORMATION: In 
accordance with 21 CFR 130.17 
concerning temporary permits to 
facilitate market testing of foods 
deviating from the requirements of the 
standards of identity promulgated under 
section 401 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 341), FDA is 
giving notice that a temporary permit 
has been issued to Quality Dairy Co., 
111 West Mt. Hope Ave., Lansing, Mi 
48910. 


The permit covers limited interstate 
marketing tests of a product that 
deviates from the U.S. standard of 
identity for eggnog in 21 CFR 131.170 in 
that: (1) The fat content of the product is 
reduced from 8 percent to 2 percent, and 
(2) sufficient vitamin A palmitate is 
added in a suitable carrier to ensure that 
a 4-fluid-ounce (118.5-milliliter) serving 
of the product contains 8 percent of the 
U.S. Recommended Daily Allowance for 
vitamin A. The product meets all 
requirements of the standard with the 
exception of these deviations. The 
purpose of the variation is to offer the 
consumer a product that is nutritionally 
equivalent to eggnog but contains fewer 
calories and less fat. 

For the purpose of this permit, the 
name of the product is “Light Egg Nog”. 
The principal display panel of the label 
must include the statements “reduced 
calories” and “reduced fat” following 
the name. In addition, the labe] must 
bear the comparative statements “¥s 
fewer calories” and “75% less fat” than 
regular eggnog. 

The product complies with the 
reduced calorie labeling requirements in 
21 CFR 105.66(d). In accordance with 
FDA's current views, reduced fat food 
labeling is acceptable because there is 
at least a 50-percent reduction in the fat 


content of the product. The information 
panel of the label will bear nutrition 
labeling in accordance with 21 CFR 
101.9. 

This permit provides for the 
temporary marketing of 64,000 quarts 
(60,563 liters) of the test product. The 
test product will be manufactured at 
Quality Dairy Co., 1406 South 
Washington Ave., Lansing, MI 48910, 
and will be distributed in Michigan. 

Each of the ingredients used in the 
food must be declared on the label as 
required by the applicable sections of 21 
CFR part 101. This permit is effective for 
15 months, beginning on the date the 
food is introduced or caused to be 
introduced into interstate commerce, but 
not later than March 26, 1991. 


Dated: December 17, 1990. 
Fred R. Shank, 
Director, Center for Food Safety and Applied 
Nutrition. 
[FR Doc. 90-30100 Filed 12-24~90; 8:45 am] 
BILLING CODE 4360-01-" 


[Docket No. 90P-0409) 


Eggnog Deviating From Identity 
Standard; Temporary Permit for 
Market Testing 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


summary: The Food and Drug 
Administration (FDA) is announcing 
that a temporary permit has been issued 
to Taylor Milk Co. to market test a 
product designated as “‘light eggnog” 
that deviates from the U.S. standard of 
identity for eggnog {21 CFR 131.170). The 
purpose of the temporary permit is to 
allow the applicant to measure 
consumer acceptance of the product. 


DATES: This permit is effective for 15 
months, beginning on the date the food 
is introduced or caused to be introduced 
into interstate commerce, but not later 
than March 26, 1991. 


FOR FURTHER INFORMATION CONTACT: 
Howard A. Anderson, Center for Food 
Safety and Applied Nutrition (HFF-414), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-485- 
0349. 


SUPPLEMENTARY INFORMATION: In 
accordance with 21 CFR 130.17 
concerning temporary permits to 
facilitate market testing of foods 
deviating from the requirements of the 
standards of identity promulgated under 
section 401 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 341), FDA is 
giving notice that a temporary permit 


BEST COPY AVAILABLE 





has been issued to Taylor Milk Co., 348 
Merchant St., Ambridge, PA 15003. 

The permit covers limited interstate 
marketing tests of a product that 
deviates from the U.S. standard of 
identity for eggnog in 21 CFR 131.170 in 
that: (1) The fat content of the product is 
reduced from 6 percent to 1 percent, and 
(2) sufficient vitamin A palmitate is 
added in a suitable carrier to ensure that 
a 4-fluid-ounce (118.5-milliliter) serving 
of the product contains 8 percent of the 
U.S. Recommended Daily Allowance for 
vitamin A. The product meets all 
requirements of the standard with the 
exception of these deviations. The 
purposes of the variation is to offer the 
consumer a product that is nutritionally 
equivalent to eggnog but contains fewer 
calories and less fat. 

For the purpose of this permit, the 
name of the product is “light eggnog.” 
The principal display panel of the label 
must include the statements “reduced 
calories” and “reduced fat” following 
the name. In addition, the label must 
bear the comparative statements 
less calories” and “75% less fat than 
regular eggnog.” 

The product complies with the 
reduced calorie labeling requirements in 
21 CFR 105,66{d). In accordance with 
FDA’s current views, reduced fat food 
labeling is acceptable because there is 
at least a 50-percent reduction in the fat 
content of the product. The information 
panel of the label will bear nutrition 
labeling in accordance with 21 CFR 
101.9. 

This permit provides for the 
temporary marketing of 250,000 quarts 
(236,575 liters) of the test product. The 
test product will be manufactured at 
Taylor Milk Co., 348 Merchant St., 
Ambridge, PA 15003, and will be 
distributed in Ohio, Pennsylvania, and 
West Virginia. 

Each of the ingredients used in the 
food must be declared on the label as 
required by the applicable sections of 21 
CFR part 101. This permit is effective for 
15 months, beginning on the date the 
food is introduced or caused to be 
introduced into interstate commerce, but 
- not later than March 26, 1991. 


Dated: December 17, 1990. 
Fred R. Shank, 


Director, Center for Food Safety and Applied 
Nutrition. ; : 


|FR Doc. 90-30101 Filed 12-24-90; 8:45 am] 
BILLING CODE 4160-01-M 


[Docket No. 90P-0396} 


Eggnog Deviating From Identity 
Standard; Temporary Permit for 
Market Testing 


AGENCY: Food and Drug Administration, 
HHS. 


ACTION: Notice. 


summary: The Food and Drug 
Administration (FDA) is announcing 
that a temporary permit has been issued 
to C. F. Burger Creamery Co. to market 
test a product designated as “light 
eggnog” that deviates from the U.S. 
standard of identity for eggnog (21 CFR 
131.170}. The purpose of the temporary 
permit is to allow the applicant to 
measure consumer acceptance of the 
product. 

DATES: This permit is effective for 15 
months, beginning on the date the food 
is introduced or caused to be introduced 
into interstate commerce, but not later 
than March 26, 1991. 

FOR FURTHER INFORMATION CONTACT: 
Frederick E. Boland, Center for Food 
Safety and Applied Nutrition (HFF-414), 
Food and Drug Administration, 200 C St. 
SW., Washington, DC 20204, 202-485- 
0117. 
SUPPLEMENTARY INFORMATION: In 
accordance with 21 CFR 130.17 
concerning temporary permits to 
facilitate market testing of foods 
deviating from the requirements of the 
standards of identity promulgated under 
section 401 of the Federal Food, Drug, 
and Cosmetic Act (21 U.S.C. 341}, FDA-is 
giving notice that a temporary permit 
has been issued to C. F. Burger 
Creamery Co., 8101 Greenfield Rd., 
Detroit, MI 48228. . 

The permit covers limited interstate 
marketing tests of a product that 
deviates from the U.S. standard of 
identity for eggnog in 21 CFR 131.170 in 
that: (1) The fat content of the product is 
reduced from 6 percent to 1 percent, and 
(2) sufficient vitamin A palmitate is ' 
added in a suitable carrier to ensure that 
a 4-fluid-ounce (118.5-milliliter) serving 
of the product contains 8 percent of the 
U.S. Recommended Daily. Allowance for 
vitamin A. The product meets all 
requirements of the standard with the 
exception of these deviations. The 
purpose of the variation is to offer the 
consumer a product that is nutritionally 
equivalent to eggnog but contains fewer 
calories:and less fat. 

For the purpose of this permit, the 


- name of the product is “light eggnog.” 


The principal display panel of the label ‘ 
must include:the statements “reduced 
calories” and “‘reduced fat’ following 
the.name. In addition, the label must 
bear the comparative statements “% 
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less calories” and “75% less fat.than 
regular eggnog”. 

The product complies with the 
reduced calorie labeling requirements in 
21 CFR 105.66(d). In accordance with 
FDA’s current views, reduced fat food 
labeling is acceptable because there is 
at least a 50-percent reduction in the fat 
content of the product. The information 
panel of the label will bear nutrition 
labeling in accordance with 21 CFR 
101.9. 

This. permit provides for the 
temporary marketing of 48,000 quarts 
(45,423 liters) of the test product. The 
test product will be manufactured at C. 
F. Burger Creamery Co., 8101 Greenfield 
Rd., Detroit, MI 48228, and will be 
distributed in Illinois, Indiana, 
Kentucky, Michigan, New York, Ohio, 
Pennsylvania, Tennessee, West Virginia, 
and Wisconsin. 

Each of the ingredients used in the 
food must be declared on the label as 
required by the applicable sections of 21 
CFR part 101. This permit is effective for 
15 months, beginning on the date the 
food is introduced or caused: to be 
introduced into interstate commerce, but 
not later than March 26, 1991. 


Dated: December 18, 1990. 
Fred R. Shank, 
Director, Center for Food Safety:and Applied 
Nutrition. 
[FR Doc. 90-30148 Filed 12-24-90;.8:45 am] 
BILLING CODE 4160-01-M 


Public Health Service 


National institutes of Health; 
Statement of Organization, Functions 
and Delegations of Authority 


Part H, chapter HN, (National 
Institutes of Health) of the Statement of 
Organization, Functions and Delegations 
of Authority for the Department of 
Health and Human Services (40 FR 
22859, May ‘27, 1975, as amended most 
recently'at 55 FR 35366, August 29, 1990) 
is amended to reflect the following 
change in the National Library of 
Medicine, NIH: (1) Establish the Office 
of Health Information Programs 
Development (HNL14). The Office will 
serve as-the principal advisor to the 
Director, NLM, for matters concerning 
outreach development, planning and 
analysis, and international programs. 

Section HN-B, Organization and 
Functions, is amended as follows: (1) 


’ After the statement for the Office of 


Computer and Communications Systems 


“ (HNL13), insert the following: 
“Office of Health Information 


Programs Development (HINL14). (1) © ; 
Servés as principal advisor to the : — 
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Director, NLM, for matters and programs 
concerning outreach, planning and 
analysis, and international programs; {2) 
plans, develops, and evaluates a 
nationwide NLM outreach program to 
improve access to NLM information - 
services by health professionals in all 
settings, including minority, rural, and 
other underserved populations; (3) 
establishes, plans, and implements 
policies and procedures for long- and 
short-term NLM planning and program 
analysis; and (4) conducts NLM’s 
international programs. 


Dated: December 13, 1990. 
William F. Raub, 
Acting Director, NIH. 
[FR Doc. 90-30103 Filed 12-24-90; 8:45 am] 
BILLING CODE 4140-01-m 


DEPARTMENT OF THE INTERIOR 
National Park Service 


Acadia National Park, Bar Harbor, ME; 
Public Review Period For Final 
Development Concept Pian/ 
Environmental Assessment for !sie au 
Haut 


In accordance with the National Park 
Service Planning Guidelines in the 
preparation of Development Concept 
Plans and Environmental Assessments, 
notice is hereby given that the National 
Park Service is issuing the Final 
Development Concept Plan/ 
Environmental Assessment for the Isle 
au Haut portion of Acadia National 
Park. The plan restricts development to 
a park operations and housing area, the 
maintenance of a perimeter road, a boat 
dock at Duck Harbor, the system of 
trails within the park's boundaries and 
limited camping facilities. A final 
document is available for review from 
the Superintendent beginning December 
17, 1990. Comments on the final 
document should be submitted in 
writing by January 17, 1991, to the 
Superintendent, Acadia National Park, 
P.O. Box 177, Bar Harbor, Maine 04609. 
The National Park Service prepares 
Development Concept Plans to ensure 
adequate consideration of reasonable 
alternatives in advance of undertaking 
development proposals. 

Dated: December 14, 1990. 

Marie Rust, , j 

Acting Regional Director. 

{FR Doc. 90-30119 Filed 12-24-90; 8:45 am| 
BILLING CODE 4310-70-M- ea 


i 


Farmington Wild and Scenic River 
Study Massachusetts and Connecticut 
Farmington River Study Committee; 
Meeting 


Notice is hereby given in accordance 
with the Federal Advisory Committee 


’ Act (Pub. L. 92-463, 86 Stat. 770, 5 U.S.C. 


App. 1 § 10), that a meeting of the 
Farmington River Study Committee will 
be held Wednesday, January 9, 1991. 

The Committee was established 
pursuant to Public Law 99-590. The 
purpose of the Committee is to consult 
with the Secretary of the Interior and to 
advise the Secretary in conducting the 
study of the Farmington River segments. 

The meeting will convene at 7:30 p.m. 
at the Canton Town Hall, in the 
Basement Meeting Room #2, Canton, 
Connecticut, for the following purpose: 

1. A study overview; 

2. Approval of minutes from 
November 8, 1990, meeting; 

3. Reports from Subcommittees: 

a. Water Resources Subcommittee, 
including the status of instream flow 
study; and 

b. River Conservation Planning and 
Public Involvement Subcommittee, 
including an update on local activity- 
town meetings, ordinances, etc., the 
private land protection program, and the 
landowner and resident survey. 

5. Opportunity for public comment; 
an 

6. Other business including possible 
legislative initiatives, including 
Massachusetts half of a bistate 
commission, reappointment process, 
next meeting dates and locations. 

Interested persons may make oral/ 
written presentations to the Committee 
or file written statements. Such requests 
should be made to the official listed 
below prior to the meeting. 

Further information concerning this 
meeting may be obtained from the 
Public Affairs Officer, National Park 
Service, North Atlantic Region, 15 State 
Street, Boston, MA 02109 (617) 223-5199. 

Dated: December 14, 1990. 

Marie Rust, 

Acting Regional Director. 

[FR Doc. 90-30120 Filed 12-24-90; 8:45 am] 
BILLING CODE 4310-70-41 


National Register of Historic Places; 
Notification of Pending Nominations 


Nominations for the following 
properties being considered for listing in 
the National Register were received by. 
the National Park Service before 
December 15, 1990. Pursuant to § 60.13 
of 36.CFR part 60-written comments 
concerning the significance of these 
properties under the National Register 


criteria for evaluation may be forwarded 
to the National Register, National Park 
Service, P.O. Box 37127, Washington, DC 
20013-7127. Written comments should 
be submitted by January 10, 1991. _ 

Beth Boland, 

Acting Chief of Registration, National 
Register. 


ARIZONA 


Yavapai County 

Castle Hot Springs Resort Historic District, 
Castle Hot Springs Rd., along Castle Cr., 
Castle Hot Springs, 90002123 


CALIFORNIA 


Stanislaus County 


Turlock High School Auditorium and 
Gymnasium, 1574 E. Canal Dr., Turlock, 
90002141 

DISTRICT OF COLUMBIA 

District of Columbia (State equivalent) 

Dumbarton House, 2715 Q St., NW., 
Washington, 90002148 

Georgetown Academy for Young Ladies, 1524 
35th St., NW., Washington, 90002146 

Hibbs, W.B., and Company Building, 725 
Fifteenth St., NW., Washington, 90002150 

Mansion at 2401 15th St., NW., 2401 15th St., 
NW., Washington, 90002147 

Morrison and Clark Houses, 1013-1015 L St., 
NW., Washington, 90002149 

Washington Canoe Club, 3700 K St., NW., 
Washington, 90002151 


IOWA 


Jefferson County 

Former U.S. Office Building (US Senator 
James F. Wilson Historic Resources MPS), 
110 S. Court St., Fairfield, 90002128 

Wilson Building {US Senator James F. 
Wilson Historic Resources MPS), 106-108 
S. Court St., Fairfield, 90002129 

Wilson (US Senator James F., House (U.S. 
Senator James F. Wilson Historic 
Resources MPS), 805 S. Main St., Fairfield, 
90002130 


Lee County 

Sharon Cemetery Historic District, Co. Rd. 
J40 about 3 mi. E of Van Buren Co. line, 
Farmington vicinity, 90002133 

Madison County 

Cornell, W.J. and Nettie J., House, 602 W. 
Court Ave., Winterset, 90002132 

Poweshiek County 


Grinnell Herald Building (Grinnell MPS; 
Architectural Legacy of Proudfoot & Bird in 
Jowa MPS), 813 5th Ave., Grinnell, 90002131 


KENTUCKY 


Leslie County 

Frontier Nursing Service, Hospital Hill, off 
Hickory St., Hyden,.90002126 

MISSISSIPPI 

Choctaw County 


Janet's Mound, Address Restricted, French 
Camp vicinity, 90002125 





Lauderdale County 

US Sugar Crop Field Station, |ct. of Sonny 
Montgomery Industrial Pkwy. and Peavy 
Dr., Meridian vicinity, 90002124 

NEW YORK 


Tompkins County _. 
Deke Hause, 13 South Ave., ithaca, 90002144 


Westchester County 


Bronx River Parkway Reservation, Bronx 
River Pkwy. from jct. with Sprain Brook Rd. 
to and including Kensico Dam Plaza, 
Bronxville vicinity, 90002143 

Halcyon Place Historic District, Halcyon Pl., 
Yonkers, 90002145 

NORTH CAROLINA 

Cumberland County 

Hangars 4 and 5, Pope Air Force Base (Pope 
Air Force Base Early Expansion MPS), 
Bldg. 708, Pope AFB, Fayetteville, 90002153 

Pope Air Force Base Historic District (Pope 
Air Force Base Early Expansion MPS), 
Bldgs. 300, 302, 306, and Old Family 
Housing Units, Fayetteville, 90002152 


Forsyth County 

Reynolds, Richard ]., High Schooi and 
Richard j. Reynolds Memorial Auditorium, 
Winston-Salen, 90002139 

Washington County 


Plymouth Historic District, Roughly bounded 
by Monroe St., the Roanoke R., Latham La., 
Third St., Washington St. and the Norfolk 
Southern RR tracks, Plymouth, 90002140 


TENNESSEE 
Roane County 


Cornstalk Heights Historic District, Roughly 
bounded by Georgia Ave., Sewanee St., 
Morgan Ave. and Trenton St., Harriman, 
90002142 


VIRGINIA 


Carroll County : 

Snake Creek Farm Historic District, VA 670 
S of jet. with VA 674, Hillsville vicinity, 
90002138 

Orange Ceunty 

Orange Springs, VA 626 E of jct. with US 522, 
Unionville vicinity, 90002134 

Spotsy!vanie County 


Masseponex Baptist Church, |ct. of US 1 and 
Co. Rt. 608, Massaponax vicinity, 90002137 


Fredericksburg Independent City 


- Sentry Box,.133 Caroline St., Fredericksburg. 
90002135. .. 


Lynchburg Independent City 
. Bragassa Toy Store, 323-325 Twelfth St,, 
Lynchburg, 90002136 


A nomination for the following 
property was received on Decemher 17, 
1990. In order to assist in its 
preservation, the commenting period has 
been waived. 
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WASHINGTON 


King County 

Wurdemann, Harry Vanderbilt, House, 17602 
. Bothell, Way NE., Lake Forest Park 
90002154 

[FR Doc. 90-30121 Filed 12-24-90; 8:45 am] 

BILLING CODE 43:0-70-M 


INTERSTATE COMMERCE 
COMMISSION 


[Docket No. AB-6 (Sub-No. 329X] 


Notice of Exemption; Burlington 
Northern Railroad Co.—Abandonment 


Exemption—in Crow Wing County, MN 


Applicant has filed a notice of 
exemption under 49 CFR 1152 Subpart 
F—Exempt Abandonments to abandon 
its 2.05-mile line of railroad between 
mileposts 133.74 and 135.79, in Brainerd, 
Crow Wing County, MN. 

Applicant has cortif ed-that: (1) No 


- local traffic has moved over the line for 


at least 2 years; (2) any overhead traffic 
on the line can be-rerouted over other 
lines; and (3) no formal complaint filed 
by a user of rail service on the line (or a 
State or local government entity.acting 
on behaif of such user} regarding 
cessation of service over the line either 


is pending with the Commission or with . 


any U.S. District Court or has been 
decided in favor of the complainant 
within the 2-year period. The 
appropriate State agency has been 
notified in writing at least 10 days prior 
to the filing of this notice. 

As a condition to use of this 
exemption, any employee affected by 
the abandonment shall be protected 
under Oregon Short Line R. Co—  ~ 
Abandonment—Goshen, 360 I.C.C. 91 
(1979). To address whether this 
condition adequately protects affected 
employeés, a petition for partial 
revocation under 49 U.S.C. 10505(d) 
must be filed. 

Provided no formal expression of 
intent to file an offer of financial 
assistance has been received, this 
exemption will be effective on January 
25, 1991 (unless stayed pending 
reconsideration). Petitions to stay that 
do not involve environmental issues, 


} A stay will be routinely issued by the 
Commission in those proceedings where an 
informed decision on environmental issues (whether 
raised by a party or by the Section of Energy and 
Environment in its independent investigation) 
cannot be made prior to the effective date of the 
notice of exemption. See Exemption of Out-of- 
Service Rail Lines, 5 1.C.C. 2d 377 (1989). Any entity 
seeking a stay involving environmental concerns is 
encouraged to file its request as soon as possible in 
order to permit this. Commission to review and act 
on the request before the effective date of this 
exemption.. 


’ formal expressions of intent to file an 


offer of financial assistance under 49 
CFR 1152.27(c)(2)},2 and trail use/rail 
banking ‘statements under 49 CFR 
1152.29 must be filed by January 7, 
1991. Petitions for reconsideration and 
requests for public use conditions under 
49 CFR 1152.28 must be filed by January 
15, 1991, with: Office of the Secretary, 
Case Control Branch, Interstate 
Commerce Commission, Washington, 
DC 20423. 

A copy of any petition filed with the 
Commission should be sent to 
applicant's representative: Sarah J. 


- Whitley, Burlington Northern Railroad 


Company, 3800 Continental Plaza, 777 
Main Street, Fort Worth, TX 76102. 

If the notice of exemption contains 
false or misleading information, use of 
the exemption is void ab initio. 

Applicant-has filed an environmental 
report which addresses environmenial 
or energy impacts, if any, from this 
abandonment. 

The Section of Energy and 
Environment (SEE) will prepare an 
environmental assessment (EA}. SEE 
will issue the EA by December 31, 1990. 
Interested persons may obtain a copy of 
the EA from SEE by writing to it (Room 
3219, Interstate Commerce Commission, 
Washington, DC 20423} or by calling 
Elaine Kaiser, Chief, SEE at (202) 275- 
7684. Comments on-environmental and 
energy concerns must be filed within 15 
days after the EA becomes available to 
the public. 

Environmental, public-use, or trail 
use/rail banking conditions will be 
imposed, where appropriate, in a 
subsequent decision. 


Decided: December 20, 1990. 


By the Commission, David M. Konschnik, 
Director, Office of Proceedings. 


Sidney L. Strickland, Jr., 

Secretary. 

[FR Doc. 90-30292 Filed 12-24-90; 8:45 am} 
BILLING CODE 7035-01-M 


DEPARTMENT OF JUSTICE 


information Collections Under Review 


December 20, 1990. 


The Office of Management and die 
(OMB) has been sent the following 
collection(s) of information proposals 
for review under the provisions of the 
Paperwork Reduction Act (44 USC 
chapter 35) and the Paperwork 


2 See. Exempt, of Rail Abandonment—Offers of 
Finan. Assist., 4 LCC, 2d 164 (1987). 

3 The Commission will accept a late-filed trail use 
statement so long as it retains jurisdiction to do'so. 
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Reduction Reauthorization Act since the 
last list was published. 

Entries are grouped into submission 
categories, with each entry containing 
the following information: 

(1) The title of the form/collection; 

(2) The agency form number, if any, 
and the spllcable component of the 
Department sponsoring the collection; 

(3) How often the form must be filled 
out or the information is collected; 

(4) Who will be asked or required to 
respond, as well as a brief abstract; 

(5) An estimate of the total number of 
respondents and the amount of time 
estimated for an average respondent to 
respond; 

(6) An estimate of the total public 
burden (in hours) associated with the 
collection; and, 

(7) An indication as to whether 
section 3504(h) of Public Law 96-511 
applies. 

Comments and/or suggestions 
regarding the item(s) contained in this_ 
notice, especially regarding the 
estimated public burden and associated 
response time, should be directed to the 
OMB reviewer, Mr. Edward H. Clarke, 
on (202) 395-7340 and to the Department 


of Justice’s Clearance Officer, Mr. Larry 
E. Miesse, on (202) 514-4312. 

If you anticipate commenting on a 
form/collection, but find that time to 
prepare such comments will prevent you 
from, prompt submission, you should 
notify the OMB reviewer and the DOJ 
Clearance Officer of your intent as soon 
as possible. 

Written comments regarding the 
burden estimate or any other aspect of 
the collection may be submitted to 
Office of Information and Regulatory 
Affairs, Office of Management and 
Budget, Washington, DC 20503, and to 
Mr. Larry E. Miesse, DO] Clearance 
Officer, SPS/JMD/5031 CAB, 

Department of Justice, Washington, DC 
20530. 


Special Note 


This notice pertains to the Temporary 
Protected Status Eligibility 
Questionnaire, Form 1-821, a new 
collection of information originated by 
the Immigration and Naturalization 
Service of the Department of Justice. An 
expedited review has been requested for 
this new collection of information which 
provides for temporary protected status 
(TPS) for specified nationalities 


authorized by the Immigration Act of 
1990. The Form 1-821 was developed to 
facilitate with sections 302 
and 303 of the Immigration Act of 1990. 
These sections provide for temporary. 
relief from deportation based on meeting 
qualifications contained in the statute. 
The statute requires all section 303 
applicants to register for benefits during 
a six month period starting January 1, 
1991. The information will be collected 
from an estimated 500,000 individuals or 
households and will take an estimated 
.25 hours each to complete for a total 
estimated public burden of 125,000 
hours. 3504{h) does not apply. 

Because of the expedited review 
request, a copy of the form is 
reproduced herewith. Public comment 
on the content of the form as well as the 
estimated public burden is invited. 
Because of the limited time period 
requested for this review, comments 
should be immediately directed to the 
OMB reviewer listed above and/or to 
the Department's Clearance Officer, also 
listed above. 

Larry E. Miesse 
Department Clearance Officer, Department of 
Justice. 


BILLING CODE 4410-10-M 
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U.S, Department of Justice 


: : | Temporary Protected Status 
Immigration and Naturalization Service 


bility Questionnaire .. OMB.No.1115-XXXX 


Pus 
ubtry of nationality: 


5. Lhave resided in and been continuously physically present in the United States since (munthiday!year) 


6. Applicants must establish that they are admissible to the United States. Except as otherwise provided by law, aliens within-certain classes are not. 
admissible to the United States. (I your answer to any of the following questions is yes, you must explain your answer en a separate sheet of 
paper and attach it to this questionnaire). 
a. Have you committed or have you been convicted of any crime or violation of law of a state, the United States, or any 
(Yes [No 
foreign state? 
F¥es [}No 


(Yes £}No 


b. Have you engaged ih, do you intend w engage in or have yoo received the proceeds of, any commercialized sexual activity? 


¢. Have you, for gain, eneouraged ar assisted-any other alien to enter the United States in violation of law? 


d. Ave you mentally retarded, insane, suffered ane or more attacks of insanity, aMicted with 2 psychopathic personality, 
sexval deviation, mental defect, narcatic drug uddiction, chronic atvholism, or any dangerous contagious disease? 


ClYes [JNo 
e. Are yous polygamist or do you advocate polygamy? ; OYes (No 
f. Have you been excluded and deported frum the United States within the past year, or have you been deported from the 


United States or removed from the United States at government expense within the past-5 years? 
g- Have you procured or attempted to procure a visa, other documentation, entry into the United States or any other 
immigration benefit by fraud or misrepresentation? 


OYes [JNo 


Oes [No 


h. Have you applied for exemption or discharge from training or service in the Armed Forces.of the United States on the Oyes [No 
ground of alienage, or have you been relieved or discharged from that training or service, or have you left the United 
States to avoid military service in time of war or national emergency? 

i. Have you ever been assuciated with the Nazi Government in Germany during the period beginning March 


Yes No 
23, 1933 and ending on May 8, 1945 (under 8 U.S.C. 1182 (a}(33)? (3 u 


j. Are you a pauper, professional beggar or vagrant? 


k. Have youever arrived in the United States as a stowaway? 


lh. Have you ever asserted immunity from criminal jurisdiction withrespect W prosecution fora criminal-uffense 
committed inthe United States and as a consequence departed from the United States? 


m. Are you or have you, at any time, been an anarchist, member of or affiliated with any communist or pther totalitarian 


« DjYes ONo 


Dives [)No 
CiYes []Ne 


(Yes (J No 


party, including any subdivision or affiliate thereof? _ 


n. Have you advocated or taught, either by personal utterance, or by means of any written or printed matter, 
or through affiliation with an organization: 
1) Opposition to organized Gyecinment; 
3) Sabotage, 
5) The assaulting or killing of government officials 
because of their official character, or 


CiYes [No 


2) Overthrow of government by force ar viotence; 

4). The unlawful destruction of property; 

6) The doctrines uf worid communism, or the establish- 
ment of a totalitarian dictatership in the United States? 


' DY¥es [No 
OY¥es [JNo 


0. Do you intend to engage in activities prejudicial wo the national interests or unlawful activities of a subversive nature? 
7. Have you ever ordered, assisted, or otherwise participated in the persecution of any person because of race, religion, 
nationality, membership in a particular social group, or political opinion (as provided by 8 U:S.C. 1253thK2n? 


J understand ali the above questions, having asked fur and ubtained a translation or explanation of every point which was nut understood 
or clear to me. 


(Signature vf Applicant) 


(Signature of Interpreter, if used) 
Subscribed and sworn tw (Affirmed) by the above named applicant before me this. day of 


(Signature of Officer) . : (Title) 


Reporting burden - Public reportiig burden fur this cullectien of information ts ostieuuted Lo average 15 anaes per Fespouse, melading thie time for reviewing sustiuctions, seerching exwling data 
sources, gathering acd maintaining the data needed, and completang and reviewing the coliecton of mpformatios. Send remments regarding this burden estixsute or any other ieniit ef this cuileciod 
of saformation, inchuding suggectwns for reducing thre burdsy tw: U.S. Deperiment uf Justice, Imungration and Naturalizabun Service tour $9043, Washingion, IC. 20596; oad Wo the Office uf! 
Management ead Budget; Paperwork Reduction Project: OMB No. 1115 XXXX, Washingtos, C sehen 


- : - 


Form !-821 (12-19-90) Draft 


[FR Doc. 90-36181 Filed 12-24-90; 8:45 am] 
BULLING CODE 4410-10-C 
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DEPARTMENT OF LABOR 


Employment and Training 
Administration 


National Advisory Commission On 
Work-Based Learning; Establishment 


In accordance with the provisions of 
the Federal Advisory Committee Act, 
and after consultation with the General 
Services Administration, the Secretary 
of Labor has determined that the 
establishment of the National Advisory 
Commission on Work-Based Learning is 
in the public interest. 

The Advisory Commission will have 
broad responsibility for advising the 
Secretary on ways to increase the skill 
levels of the American work force and 
expand access to work-based training. 
This will include involvement in efforts 
to: provide basic skills to employees 
already in the workplace to enhance 
their employability as jobs become 
increasingly complex, to promote the 
smooth transition of secondary students 
into career-ladder jobs in growing 
sectors of the economy, and to retrain 
dislocated and other adult workers. In 
addition, the Commission will act to 
ensure quality industry-based training 
programs through the development of a 
voluntary system for accrediting formal 
training, based on standards developed 
jointly with industry and allowing 
employees who complete such training 
to obtain credentials certifying skill 
competency. 

Specific duties of the Commission and 
its members might include, but are not 
limited to, the following: 

e Advising the Secretary on ways to 
expand access to work-based learning 
and to increase the skill levels of the 
American work force; 

* Proposing alternative methods for 
developing a voluntary system, with 
industry groups, for accrediting work- 
based learning programs, establishing 
standards for various occupational 
competency levels, and allowing 
employees who complete formal training 
to obtain credentials certifying skill 
competency; 

¢ Promoting the activities of and 
issues addressed by the Commission 
(e.g., work-based learning, 
reorganization of work structures) 
among other leaders in the education, 
business, and labor communities; 

¢. Proposing opportunities for 
adoption of structured work-based 
training models in occupations and 
industries not traditionally incorporating 
such practices; 

* Assisting in the development of 
agreements between educational 
providers and businesses which 


formalize relationships to facilitate the 
transition from school to work for non- 
college bound youth; 

¢ Recommending solutions to issues 
which arise on the design and 
implementation of the Secretary's 
workforce quality agenda; 

¢ Suggesting ways to more effectively 
involve private organizations in 
workforce quality initiatives; 

e Advising on the incentives 
necessary to encourage training and the 
development of new ways of organizing 
work that may accompany or be 
required by increased training; 

e Advising-on options for State and 
local administrative support structures 
and work-based learning delivery 
systems; 

e Advising on legislative options and 
proposals on issues regarding workforce 
training; and 

e Advising on the formulation of 
national policy regarding human 
resource development. 

The Advisory Commission shall 
consist of approximately 15-18 
members, with representation from 
business, labor, education, and 
Government organizations. The 
members, with the exception of any 
Federal Government members, shall not 
be compensated and shal! not be 
deemed to be employees of the United 
States. 

This notice will establish the 
Advisory Commission for a period of 
two years, at which time it will be 
considered for further extension. The 
full Commission will hold approximately 
eight meetings, convening quarterly. 
Subcommittees of the Commission and 
the technical support group will likely 
meet more frequently. The Employment 
and Training Administration of the 
Department of Labor will provide the 
necessary support for the Commission, 
in addition to the contracted and 
Federal staff assigned to the 
Commission. 

The Commission will] function solely 
as an advisory body and in compliance 
with the provisions of the Federal 
Advisory Committee Act. Its charter will 
be filed under the Act-fifteen (15) days 
from the date of this publication. 

Interested persons are invited to 
submit comments regarding the 
establishment of the Advisory 
Commission on Work-Based Learning. 
Such comments should be addressed to: 
Mr. Roberts T. Jones, Assistant 
Secretary of Labor, U:S. Department of 
Labor, Employment and Training 
Administration, 200 Constitution 
Avenue NW., room S-2307, Washington; 
DC 20210, Telephone: (202) 523-6050. 


Signed at Washington, DC this 16th’ day of : 
December, 1990. 


Roderick A. DeArment, 

Acting Secretary of Labor. : 
[FR Doc. 90-30169 Filed 12-24-90; 8:45 am] 
BILLING CODE 4510-30-M 


Occupational Safety and Health 
Administration 


[Docket No. NRTL-1-90] 


Communication Certification 
Laboratory 


AGENCY: Occupational Safety and 
Health Administration, Department of 
Labor. 


ACTIONS: Notice of Application for 
Recognition as a Nationally Recognized 
Testing Laboratory, and Preliminary 
Finding. 


SUMMARY: This notice announces the 
application of the Communication 
Certification Laboratory for recognition 
as a Nationally Recognized Testing 
Laboratory (NRTL) under 29 CFR 1910.7, 
and presents the Agency’s preliminary 
finding. 


DATE: The last date for interested 
parties to submit comments is February 
25, 1991. 


ADDRESSES: Send comments to: NRTL 
Recognition Program, Office of Variance 
Determination, Occupational Safety and 
Health Administration, U.S. Department 
of Labor, Third Street and Constitution 
Avenue NW, Room N3653, Washington, 
DC 20210. 


FOR FURTHER INFORMATION CONTACT: 
James J. Cocannon, Director, Office of 
Variance Determination, NRTL 
Recognition Program, Occupational 
Safety and Health Administration, U.S. 
Department of Labor, Third Street and 
Constitution Avenue NW., Room N3663, 
Washington, DC 20210. 


Notice of Application. 


SUPPLEMENTARY INFORMATION: Notice is 
hereby given that the Communication 
Certification Laboratory (CCL) has 
made application pursuant to section 
6(b) of the Occupational Safety and 
Health Act of 1970, (84 Stat. 1593, 29 
U.S.C. 655), Secretary of Labor’s Order 
No. 1-90 (55 FR 9033), and 29 CFR 1910.7 
for recognition as a Nationally 
Recognized Testing Laboratory. 

The address of the laboratory covered 
by this recognition is: Communication 
Certification Laboratory, 1940 West 
Alexander Street, Salt Lake City, Utah 
84119. 

Regarding the merits of the 
application, the applicant contends that 





it meets the requirements of 29 CFR 
1910.7 for recognition in the area of 
testing which it has specified. 

The applicant appears to maintain 
effective procedures for producing 
creditable findings or reports that are 
objective and without bias. 

CCL lists a staff of qualified personnel 
and has facilities which are adequate to 
handle and store and easily move 
equipment to the laboratory areas, 
which are adjacent the warehouse. 
Several environmental chambers and a 
vibration room to provide for any 
conditioning testing required on the 
equipment are also located in the 
warehouse. 

The applicant's Quality Assurance 
Manual (Ex. 2.A., Attachment 5) details 
procedures for controlling the quality of 
testing and reporting to the client. Test 
methods for specific areas are reviewed 
and prepared by the Engineering 
Manager responsible for that testing 
area. Before final approval is given, the 
test methods are reviewed by the 
Laboratory Vice President. To assure 
complete and accurate reports, the data 
sheets and the report prepared by the 
the test technician are reviewed by the 
Project Engineer/Project Leader, the 
Engineering Manager, and the Vice 
President of Engineering. Any 
discrepancies discovered during this 
procedure are returned to the test 
technician for correction and the report 
is then sent back through the same 
review procedure. A copy of the report 
is then sent to the client. 

CCL has a written Factory Inspection 
Program to assure that the product 
currently manufactured is identical to 
the tested and certified product. These 
inspections will be conducted quarterly 
at which time the product will be 
examined for proper packaging, marking 
and labeling. Current and leakage 
measurements will be taken as 
applicable, the components will be 
inspected as will the workmanship of 
the product. A ‘product unit will be 
compared with photographs of the 
original unit. Spacing measurements of 
the product will be taken and, finally, 
the quality assurance policy will be 
reviewed with the manufacturer. The 
seriousness of any discrepancies will 
determine the action to be taken—from 
not shipping the sample products to 
correction of previously shipped 
products. If, at the time of the factory 
inspection, the product is not being 
manufactured and no inventory is 
available, the manufacturer will be 
asked to provide information on where 
the product may be purchased and 
inspected. CCL has replaced Option 2 of 
the Factory Inspection Options ad 
detailed in Ex. 2.E. The replacement will 


be added to Ex. 2.A., Attachment 1, 
under Item 10.7, Laboratory Program for 
Factory Inspection. 

Communication Certification 
Laboratory asserts that it is'a publicly 
held stock corporation with the Board of 
Directors appointed by the stockholders. 
The Directors, in turn, appoint the 
corporate officers and oversee the 
operation of the laboratory. In addition, 
the application has had an outside firm 
of certified public accountants review 
their financial statements in accordance 
with standards established by the 
American Institute of Certified Public 
Accountants on an annual basis. In a 
letter from a representative of this CPA 
firm, the statement is made that it 
appears that substantially all of the 
income of CCL is as a result of the 
testing and related services. Further, the 
letter states that CCL is an electrical 
testing firm and has no outside interest 
or involvement which would affect its 
independence. 

The applicant also asserts that CCL is 
not involved in the design and 
consulting of products being tested. All 
requests for consulting work are referred 
to a list of outside consultants who have 
no affiliation with CCL. The 
organization of CCL, the applicant 
states, is such that a division of 
responsibility exists to keep all 
marketing and sales separate from 
testing. The testing personnel are 
protected from the influence and control 
of the manufacturers and suppliers for 
whom testing is performed. 

The laboratory has written quality 
assurance procedures which, since CCL 
began, have always been used and 
followed to obtain the confidence and 
credibility of an independent laboratory, 
according to the applicant. These 
procedures cover the complete quality 
control program including procedures 
for the control of the receipt, handling 
and shipping of the product; and the 
procedures for the control of all records. 

It is asserted that, under the direction 
of the Quality Assurance Manager, the 
laboratory keeps and maintains a 
complete file of all standards, codes and 
regulations which are used for testing 
evaluation, This manager also maintains 
a master file of relevant safety and test 
standards. CCL has written test 
procedures for each test standard which 
it uses. 

Also included in the written quality 
assurance procedures are sections 
dealing with specific documentation, the 
calibration system, testing complaints, 
operational procedures and record 
keeping. The applicant included an up- 
to-date list of test equipment used by 
CCL and the calibration schedule for 
each piece of equipment. All calibrated 
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equipmentis traceable to the National 
Institute of Science and Technology 
(NIST). The applicant states that if 
equipment is needed for testing which is 
not currently owned by CCL, it will be 
procured and calibrated according to the 
CCL schedule. 

The’ applicant maintains that it has a 
written procedure for handling of 
complaints between the client and the 
CCL. This procedure is incorporated in 
the Quality Assurance Manual (Quality 
Assurance Procedures, 50-777-01). 
Section 6.0, Testing Complaints, details 
the procedures available to the client in 
the event of a dispute. (See Ex. 2.A., 
Attachment 5, pp. 9-10). CCL has also 
broadened the procedure to include 
other interested parties, which is 
detailed in Ex. 2.B., (see Item 6.7, Other 
Interested Parties), and replaced the 
original Paragraph 6.3, Further Appeal, 
as detailed in Ex. 2.E. These 
replacements will be added to Ex. 2.A., 
Attachment 5, under section 6.0. 


Background 


According to the applicant, the 
Communication Certification Laboratory 
is an independent testing laboratory 
with major emphasis in the area of 
telecommunication testing. CCL was 
formed in 1971 to meet the needs of 
testing telephone terminal equipment for 
connection to the telephone network. 
Since its incorporation in 1971, CCL has 
been very active in the testing of all 
types of electronic equipment. In the 
early seventies, CCL was testing to 
interconnect standards of New York, 
Illinois and California. CCL was the first 
laboratory, states the applicant, to 
certify equipment in California. When 
the Federal Communications 
Commission (FCC) adopted part 68 for 
telephone terminal equipment in 1976, 
CCL was one of the first independent 
laboratories to have equipment granted 
by the FCC. The applicant states, 
further, that CCL was establishing itself 
as a national and an international 
laboratory for FCC part 68 testing. 

In 1980, according to CCL, the 
laboratory began doing acoustic testing 
to American Telephone and Telegraph 
(AT&T) and Electronic Industry 
Association (EIA) specifications. By 
1984 CCL was the first laboratory in the 
United States approved by the Canadian 
government to test to Canadian 
Department of Communications 
Standards. In 1986 the applicant 
received approval by the Japan 
Approvals Institute for Terminal 
Equipment (JATE) to make testing and 
filings for the Japanese telephone 
network. Also in 1986, CCI, claims to 
have been among the first group of 
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laboratories accredited by the National 
Voluntary Laboratory Accreditation 
Program (NVLAP). -: 

Over the years, CCL states, it has also 
done testing to many EIA, AT&T, and 
Rural Electrification Administration 
(REA) standards. Testing of these 
standards has included acoustic testing, 
surge testing, and mechanical and 
electrical testing. In recent years, the 
applicant states that it has done testing 
to the safety standards of the Canadian 
Standards Association (CSA) and the 
Underwriters Laboratories Inc. (UL). For 
over 15 years CCL has tested and 
prepared filing materials for over 5,000 
equipment items. CCL aiso claims‘a 
client base of some 1,600 clients. 

CCL further claims to have only state- 
of-the-art equipment and to have 
developed custom computer software to 
ensure reliable results and accurate - 
readings all the time. CCL has sought 
and obtained recognition and 
accreditation as a foremost independent 
laboratory, and is recognized by the 
FCC, the DOC in Canada, and the JATE 
in Japan as a quality independent 
laboratory. 

The communication Certification 
Laboratory leases a 12,000 square foot 
office and laboratory on a 1.4 acre site. 
Approximately 4,000 square feet is used 
for product testing and evaluation. A 
large warehouse is available for the 
handling and storage of equipment. All 
of the lab areas are adjacent the 
warehouse to allow easy movement of 
the equipment. The warehouse also 
contains several environmental 
chambers and a vibration room to 
provide for any conditioning testing. 
Separate rooms have been set up for a 
library of standards and books, and for 
the storage of all of the filings and 
applications which have been prepared 
since CCL began testing. Water, gas, 
and electricity are available in the 
laboratory. Environmental conditions 
within the laboratory are controlled by a 
central heating, air conditioning and 
ventilation system. 

The applicant states that it employs 
some 29 people at the laboratory site, of 
whom eleven are currently involved in 
the testing and evaluation to the product 
standards listed below. Personnel 
include 2 technicians, 3.engineers in 
support services, 2 engineers in 
administration, and 4 support personnel 
from administration support. 

The applicant desires recognition for 
testing and certification of products 
when tested for compliance with the 
following test standards: 


ANSI/UL 478—Information-Processing and 
Business Equipment 

ANSI/UL 1012—Power Supplies 

UL 1459—Telephone Equipment 


' UL 1950—Information Technology Equipment 


Including Electrical Business Equipment 
Preliminary Finding 


Communication Certification 
Laboratory addressed all of the criteria 
which had to be met for recognition as 
an NRTL in its initial application and in 
its further correspondence. For example, 
the applicant submitted a list of its test 
equipment and instrumentation; a roster 
of its personnel including resumes of 
those in key positions and copies of 
position descriptions; copies of a typical 
test report, a factory inspection form 
and an inspection summary; a summary, 
of its listing, labeling, and follow-up 
services; a statement of its 
independence as a testing laboratory; 
and a copy of its Quality Assurance 
Manual including a description of its 
documentation, calibration system, 
appeals procedure, record keeping and 
operational procedures. 

Nine major areas were examined in 
depth in carrying out the laboratory 
survey: facility; test equipment; 
calibration program; test and evaluation 
procedures; test reports; records; quality 
assurance program; follow-up listing 
program; and personnel. 

The discrepancies noted by the survey 
team were corrected prior to the 
preparation of the survey report and, 
therefore, not included as a separate 
corrective action report section. 

With the preparation of the final 
report of the Communication 
Certification Laboratory, the survey 
team was satisfied that the testing 
facility appeared to meet the necessary 
criteria required by the standard, and so 
noted in the On-Site Review Report 
(Survey). (See Ex. 3.A.). 

Following a review of the application 
file and the one-site survey report of the 
CCL facility, the NRTL Recognition 
Program staff concluded that the 
applicant appeared to have met the 
requirements for recognition as a 
Nationally Recognized Testing 
Laboratory and, therefore, 
recommended to the Assistant Secretary 
that the application be preliminarily 
approved. 

Based upon a review of the completed 
application file and the recommendation 
of the staff, the Assistant Secretary has 
made a preliminary finding that the 
Communication Certification Laboratory 
can meet the requirements for 
recognition as required by 29 CFR 
1910.7. 

All interested members of the public ° 
are invited to supply detailed reasons 
and evidence supporting or chalienging 
the sufficiency of the applicant's having 
met the requirements for a Nationally 
Recognized Testing Laboratory, as well 


as Appendix A, of 29 CFR-1919.7. 
Submission of pertinent written 
documents and exhibits shall be made 
no later than February 25, 1991, and 
must be addressed to the NRTL 
Recognition Program, Office of Variance 
Determination, Room N'3653, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, Third Street and Constitution 
Avenue NW., Washington, DC 20210. 
Copies of the CCL application, the 
laboratory survey report, and all 
submitted comments, as received, 
(Docket No. NRTL-1-90), are available 
for inspection and duplication at the 
Docket Office, Room N 2634, 
Occupational Safety and Health 
Administration, U.S. Department of 
Labor, at the above address. 

The Assistant Secretary's final 
decision on whether the applicant 
satisfies the requirements for 
recognition as an NRTL will be made on 
the basis of the entire record including 
the public submissions and any. further 
proceedings that the Assistant Secretary 
may consider appropriate in accordance 
with appendix A of § 1910.7. 


Signed at Washington, DC this 18th day of 
December, 1990. 
G.F. Scannell, 
Assistant Secretary. 
[FR Doc. 90-0167 Filed 12-24-90; 8:45 am] 
BILLING CODE 4510-26-M 


NUCLEAR REGULATORY 
COMMISSION 


Biweekly Notice Applications and 
Amendments to Operating Licenses 
Involving No Significant Hazards 
Considerations 


I. Background 


Pursuant to Public Law (P.L.) 97-415, 
the Nuclear Regulatory Commission (the 
Commission) is publishing this regular 
biweekly notice. P.L. 97-415 revised 
section 189 of the Atomic Energy Act of 
1954, as amended (the Act), to require 
the Commission to publish notice of any 
amendments issued, or proposed to be 
issued, under a new provision of section 
189 of the Act. This provision grants the 
Commission the authority to issue and 
make immediately effective any 
amendment to an operating license upon 
a determination by the Commission that 
such amendment involves no significant 
hazards consideration, notwithstanding 
the pendency before the Commission of 
a request for a hearing from any person. 

This biweekly notice includes all 
notices of amendments issued, or 
proposed to be issued from December 3, 





1990, through December 13, 1990. The 
last biweekly notice was published on 
December 12, 1990 (55 FR 51174). 


Notice of Consideration of Issuance of 


The Commission has made a proposed 
determination that the following 
amendment requests involve no 
significant hazards consideration. Under 
the Commission's regulations in 10 CFR 
50.92, this means that operation of the 
facility in accordance with the proposed 
amendments would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The basis for this 
proposed determination for each 
amendment request is shown below. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and should cite the 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
Room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building, 2120 L 
Street, NW, Washington, D.C. The filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 

By January 25, 1991, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. 


Interested persons should consult a 
current copy of 10 CPR 2.714 which is 
available at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C. — 
20555 and at the Local Public Document 
Room for the particular facility involved. 
If a request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
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those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendments under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 


’ hearing, including the opportunity to 


present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 

If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it immediately effective, 
notwithstanding the request for a 
hearing. Any hearing held would take 
place after issuance of the amendment. 

If the final determination is that the 
amendment involves a significant 
hazards consideration, any hearing held 
would take place before the issuance of 
any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received 
before action is taken. Should the 
Commission take this action, it will 
publish a notice of issuance and provide 
for opportunity for a hearing after 
issuance. The Commission expects that 
the need to take this action will occur 
very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
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Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C., 
by the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1-(800) 325-6000 (in 
Missouri 1-(800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
(Project Director): petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 
absent a determination by the 
Commission, the presiding officer or the 
presiding Atomic Safety and Licensing 
Board, that the petition and/or request 
should be granted based upon a 
balancing of factors specified in 10 CFR 
2.714(a)(1)(i)-(v) and 2.714(d). 

For further details with respect to this 
action, see the application for 
amendment which is available for public 
inspection at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C., 
and at the local public document room 
for the particular facility involved. 


Alabama Power Company, Docket No. 
50-348, Joseph M. Farley Nuclear Plant, 
Unit 1, Houston County, Alabama 


Date of amendment request: October 
26, 1990. 

Description of amendment request: To 
reduce future occupational radiation 
exposure and maintenance 
requirements, Alabama Power Company 
plans to eliminate the resistance 
temperature detector (RTD) bypass 
system at the the Joseph M. Farley 
Nuclear Plant (Farley), Unit 1, by 
removing the associated system valves, 
piping, snubbers and selected supports. 
The existing RTD bypass system will be 
replaced with thermowell mounted, fast 
response dual element RTDs installed 
directly into the reactor coolant piping. 
It is also anticipated that the number of 
Unit 1 steam generator tubes requiring 
corrective action may be in excess of 
the current 10% technical specification 
limit. Therefore, evaluations and 
analyses have been performed to allow 


an average of 15% steam generator tube 
plugging with a peak limit of 20% in any 
one steam generator, and an 
approximate 1.5% reduction in the 
reactor coolant system thermal design 
flow. To support implementation of the 
RTD bypass elimination modification 
and the increased steam generator tube 
plugging limit, Alabama Power 
Company proposes that the Farley, Unit 
1, Technical Specifications be amended 
by revising certain reactor core safety 
limits, reactor trip instrumentation 
setpoints, and departure from nucleate 
boiling parameters. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 
as stated in 10 CFR 50.92{c).. A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

Alabama Power Company (the 
licensee) has reviewed the proposed 
changes and has determined that the 
requested amendment does not involve 
a significant hazards consideration for 
the following reasons: 

(1) Operation of Farley Unit 1 in 
accordance with the proposed license 
amendment does not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. 

The use of fast response RTDs, increased 
tube plugging, and decreased RCS thermal 
design flow do not involve a significant 
increase in the probability or consequences 
of any accident previously evaluated. The 
non-LOCA and LOCA accidents were 
reviewed in WCAP-12694 and WCAP-12614, 
Revision 1, verifying that the the increased 
tube plugging and decreased flowrate and the 
variations in uncertainty associated with 
certain reactor trip functions were 
acceptable. It was concluded that an increase 
in RCS temperature uncertainty, increased 
tube plugging, and decreased RCS flowrate 
can be accommodated by margins in the 
safety analyses to acceptance criteria limits 
and allocation of generic DNB margin. 

Certain non-LOCA accidents (Main 
Feedwater Pipe Rupture, Uncontrolled Bank 
Withdrawal From Subcritical, Partial Loss of 
Flow, Single Reactor Coolant Pump Locked 
Rotor, Steam Generator Tube Rupture) were 
reanalyzed using the revised conditions 
associated with increased tube plugging and 
reduced RCS flowrate and RTDBE, and 
acceptable results were obtained. For these 
remaining non-LOCA accidents for which 


evaluations were performed, acceptable 
results were obtained by use of existing 
margins, or allocation of generic DNB margin. 
In addition, effects of asymmetrical flow 
distributions have been evaluated and found 
acceptable. 

The most limiting Large Break LOCA 
analysis (Cg=O.4) was reanalyzed for the 
new configuration, and the analysis 
demonstrated a calculated PCT less than the 
Appendix K limit of 2200° F. Evaluations of 
Small Break LOCA, LOCA hydraulic forcing 
functions, post-LOCA long-term core cooling, 
and hot leg switchover to prevent boron 
precipitation were performed, and all current 
conclusions for Farley Unit 1 remain valid. 

Evaluations of Main Steam Line Break 
(MSLB) and LOCA mass and energy releases 
concluded the present mass and energy 
releases are applicable and the containment 
responses remain valid and all licensing 
conclusions remain valid. 

Evaluation of the modification to the 
Reactor Coolant System pressure boundary 
has been performed, and no degradation in 
integrity is involved. In addition, a detailed 
assessment of the effects of increased steam 
generator tube plugging and reduced RCS 
thermal design flow on flow nuclear steam 
supply equipment has shown that all 
acceptance criteria are still met. 

The above evaluations and analyses 
support the conclusion that the increased 
steam generator tube plugging, reduced RCS 
flowrate, and RTD Bypass Elimination do not 
involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

(2) The proposed license amendment does 
not create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. 

Neither the increased tube plugging nor the 
reduction in RCS thermal design flow creates 
the possibility of a new or different kind of 
accident from any accident previously 
evaluated. These effects were reviewed in 
detail in WCAP-12694 for any adverse effects 
on RCS components. Major Nuclear Steam 
Supply System components [i.e., the reactor 
vessel, internals, loop piping, reactor coolant 
pump, pressurizer, and the Control Rod Drive 
Mechanisms (CRDMs)] were reviewed, and 
no adverse safety effects were found. No new 
single failures or accident initiators were 
found. Since increased tube plugging can 
physically alter the steam generator, the 
possible effects on the steam generator were 
evaluated in detail. The results of thermal 
and hydraulic evaluation, U-bend tube 
vibration assessment, and the structural 
evaluation have concluded that the current 
components of the Farley Unit 1 steam 
generators satisfy the requirements of the 
ASME Boiler and Pressure Vessel, Section III 
for the increased tube plugging and reduced 
RCS flowrate. In addition, the use of fast 
response RTDs does not create the possibility 
of a new or different kind of accident from 
any accident previously evaluated. The three 
dual element hot leg RTDs and one dual 
element cold leg RTD will utilize the existing 
penetrations, whenever possible, into the 
RCS piping from the bypass system with only 
slight modifications. Caps and welds sealing 





the crossover leg bypass return nozzle and 
piping, as well as the modification and 
welding for the existing penetrations, wil] be 
qualified in accordance with the ASME code, 
thus precluding the possibility for a new or 
different kind of accident. 

The function of the {delta}T/T,,, protection 
channels is not changed because of the 
bypass elimination. The newly installed fast 
response RTDs perform the same function in 
both Ty: and T,.i34 applications. The three 
Trot Signals. are electronically averaged. Dual 
element RTDs are installed in the hot and 
cold legs. Should one RTD element fail, the 
spare element can be connected. In addition, 
the average T;,. signal can be electronically 
biased to a two RTD average should one dual 
RTD fail. The measured temperature values 
will still serve as input to two-out-of-three 
voting logic for protection functions. The. 
Median Signal Selector (MSS) will eliminate 
the potential for control and protection 
interactions for all [delta]T/T,,, applications. 
The basis for the instrumentation and control 
design meets the criteria of applicable IEEE 
standards, regulatory guides, and general 
design criteria in that such principals as 
electrical separation, seismic and 
environmental qualification, and single 
failure criteria are satisfied. Therefore, there 
is no possibility of a new or different kind of 
accident as a result of the instrumentation 
aspects of RTD Bypass Elimination. 

(3) The proposed license amendment does 
not involve a significant reduction in a 
margin of safety. 

The effect of increased tube plugging, 
decreased RCS flowrate, the response time, 
setpoint uncertainty, and temperature and 
flow measurement uncertainty does not 
involve a significant reduction in a margin of 
safety. These changes have been evaluated 
and compared to the acceptance limits with 
respect to the fuel, RCS pressure boundary, 
and containment. All acceptance limits 
continue to be met. 

The evaluation of the effect of these 
variables on non-LOCA and LOCA transients 
has verified that plant operation will be 
maintained within the bounds of safe, 
analyzed conditions as defined in the FSAR 
with the revised technical specifications, and 
the conclusions presented in. the FSAR 
remain valid. Safe operation with revised 
core limits, a revised OT{deltaJT K1 constant 
of 1.18, an approximate 1.5% reduction in 
thermal design flow, a 2.2% flow uncertainty, 
and an 0.3° F increase in temperature 
uncertainty has been demonstrated. In 
addition, component evaluations have been 
performed to demonstrate compliance to 
current acceptance criteria. As such, there is 
no significant reduction in the margin of 
safety for operation of J. M. Farley Nuclear 
Plant Unit 1 with increased steam generator 
tube plugging, reduced RCS flowrate, and 
RTD Bypass Elimination. 

The licensee has concluded that the 
proposed amendment meets the three 
standards in 10 CFR 50.92 and, 
therefore, involves no significant 
’ ‘hazards consideration. 

The NRC staff has made a preliminary 
review:of the licensee's no significant 

hazards. consideration, determination 


and agrees with the licensee's analysis. 
Accordingly, the Commission proposes 
to determine that the requested 
amendment does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Houston-Love Memorial 
Library, 212 W, Burdeshaw Street, P. O. 
Box 1369, Dothan, Alabama 36302 

Attorney for licensee: Mr. James H. 
Miller, III, ESq., Balch and Bingham, P 
O. Box 306, 1710 Sixth Avenue North, 
Birmingham, Alabama 35201 

NRG ‘Project Director: Elinor G. 
Adensam 


Carolina Power & Light nee. et al., 
Docket No. 50-406, Shearon Harris 
Nuclear Power Plant, Unit 1, Wake and 
Chatham Counties, North Carolina 


Date of amendment request: 
November 16, 1990. 

Description of amendment request: 
The proposed amendment would delete 
the surveillance requirements in 
Technical Specification (TS) 4.5.2, 
Emergency Core Cooling Systems, that 
verify operability of the residual heat 
removal (RHR) system suction isolation 
valve automatic closure interlock (ACI) 
feature. This change in the TS would be 
accompanied by a removal of the RHR 
ACI at the Shearon Harris Nuclear 
Power Plant, Unit 1. In addition, the 
proposed request includes various 
administrative and editorial revisions to 
TS 3/4.5.2. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards in 10 CFR 50.92{c) for 
determining whether a no significant 
hazards consideration exists. A 
proposed amendment to an operating 
license involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability of 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 


‘involve a significant reduction in a 


margin of safety. 

Carolina Power & Light Company (the 
licensee) has reviewed the proposed 
changes and has determined that the 
requested amendment does not involve 
a significant hazards consideration for 
the following reasons: 

1. The proposed amendment does not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. - 

The Shearon Harris Nuclear Power Plant 

(SHNPP) design includes a Residual Heat 
Removal Autoclosure Interlock feature that 


' serves as a secondary mechanism to ensure 


that double valve isolation exists:between 
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the reactor coolant system and the residual 
heat removal system when the’ RCS pressure 
rises to a level greater than the RHR System 
design. 

Based on three areas of probabilistic 
analysis, 1) the frequency of an intersystem 
LOGA (Event V), 2} the availability of the 
RHRS, and 3) the effect. on overpressure 


~ transients, there is an overall increase in 


safety when the autoclosure interlock is 
removed and replaced with administrative 
controls, continuous valve position indication 
and alarms. While the frequency of the 
consequences of the overpressurization event 
does increase, the increase is considered to 
be insignificant and offset by the reduction.in 
frequency of Event V and the increase in 
RHRS availability. The demonstrated 
improvement in RHRS availability will 
further reduce the probability of the 
accidents for which RHRS failure during 
shutdown cooling isan initiating event. 

Carolina Power & Light Company has 
performed a review to ensure that the bases 
for the reference plant analyses are valid for 
SHNPP. Where differences exist in the 
proposed changes, plant configuration or 
assumptions, they have been examined to 
verify that they do not negatively affect the 
conclusions reached in the WCAP. As a 
result, the basis and conclusions reached in 
WCAP-11736-A are applicable to the 
proposed modifications at the Shearon Harris 
Nuclear Power Plant. 

The administrative changes in this request 
aid in the effective and clear presentation of 
the specifications requirements. They are 
editorial in‘nature. 

Based on the above, this change does not 
involve an increase in the probability or 
consequences of accidents previously 
evaluated. 

2. The proposed amendment does not 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. 

The RHR ACI removal modifications will 
not introduce any new type of accident than 
already evaluated. The modifications do not 
introduce any new accident initiators. In fact, 
replacement of the autoclosure interlock 
feature with RHR isolation valve position 
indication and alarms reduces the potential 
of inappropriate RHR system isolation and 
the probability ofan intersystem LOCA. 

The administrative changes in this request 
aid in the effective-and clear presentation of 
the specifications requirements. They are 
editorial! in nature. 

Therefore, the proposed amendment does 
not in any way create the possibility of a new 
or different kind of accident from any 
accident previously evaluated. 

3. The preposed amendment does not 
involve a significant reduction in the _ 
margin of safety. 

The RHR ACI feature is a secondary , 
mechanism for ensuring that double valve 
isolation exists between the reactor coolant 
system and the residual heat removal system. 
The RHR ACI is not specifically relied upon 
for maintaining the RCS pressure boundary 
Replacement of the ACI with an alternative 
mechanism which provides automatic 


. notification to the plant operators does not . 
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involve a significant reduction in the margin 
of safety. 

The administrative changes in this request 
aid in the effective and clear presentation if 
[sic] the specifications requirements. They 
are editorial in nature. 

Therefore, the proposed change does not 
impact the operation of SHNPP in a manner 
that involves a reduction in the margin of 
safety. 


The licensee has concluded that the 
proposed amendment meets the three 
standards in 10 CFR 50.92 and, 
therefore, involves no significant 
hazards consideration. 

The NRC staff has made a preliminary 
review of the licensee's no significant 
hazards consideration determination 
and agrees with the licensee's analysis. 
Accordingly, the Commission proposes 
to determine that the requested 
amendment does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Cameron Village Regional 
Library, 1930 Clark Avenue, Raleigh, 
North Carolina 27605. 

Attorney for licensee: R. E. Jones, . 
General Counsel, Carolina Power &.-: 
Light Company, P. O. Box 1551, Raleigh, 
North Carolina 27602 

NRC Project Director: Elinor G. 
Adensam 


Duke Power Company, Docket Nos. 50- 
369 and 50-370, McGuire Nuclear 
Station, Units 1 and 2, Mecklenburg 
County, North Carolina 


Date of amendment request: October 
23, 1990 

Description of amendment request: 
The proposed amendments would revise 
Technical Specification 3/4.7.5, 
“Standby Nuclear Service Water Pond,” 
(SNSWP)} to require an average water 
temperature of less than or equal to 82 
degrees F at an elevation of 718 feet in 
the pond. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92. A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with a proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident 
previously evaluated; or (3) involve a 
significant reduction in a margin of 
safety. 

With regard to the proposed 
amendments, the licensee states ‘that the 
changes do not involve a significant 
hazards consideration and has provided 


the following in support of that 
determination: 

Operation of McGuire Nuclear Station in 
accordance with the amendment 
would not involve a significant increase in 
the probability or consequences of an 
accident previously evaluated. The SNSWP 
does not play a role in the initiation of any 
accident sequence; therefore, the probability 
of an accident previously evaluated does not 
increase as a result of increasing the 
temperature and monitoring point of the 
SNSWP. The consequences of an accident 
previously evaluated do-not.increase as a 
result of the changes. During a LOCA [Loss of 
Coolant Accident], concurrent with a seismic 
event that would make Lake Norman 
unavailable as a cooling water source, the 
SNSWP would become the ultimate heat sink. 
The 4 degree temperature increase in the RN 
[Nuclear Service Water} system water was 
analyzed for its impact on the containment 
peak pressure. Based on this analysis * * *, 
the resulting containment peak pressure is 
12.36 at 7356 seconds. Therefore, this 
proposed revision is in accordance with the 
current containment peak pressure analysis, 
and the consequences of previously 
evaluated accidents have not increased. 
Monitoring the temperature at elevation 718 
feet in the SNSWP provides additional 
assurance that the required amount of water 
is available at the required temperature due 
to thermal stratification * * *. 

Operation of McGuire Nuclear Station in 
accordance with the proposed amendment 
would not create the possibility of a new or 
different kind of accident from any accident 
previously evaluated. As stated above, the 
SNSWP does not have an operational role in 
which it can initiate an accident. The 
proposed change does not involve any design 
or hardware changes with the exception of 
installing a new temperature monitor at the 
718 feet elevation of the SNSWP. The SNSWP 
will continue to fulfill its required function as 
designed. Therefore, the proposed change 
would not create the possibility of a new or 
different kind of accident. 

Operation of McGuire Nuclear Station in 
accordance with the proposed amendment 
would not involve a significant reduction in a 
margin of safety. The proposed changes were 
reviewed for impact on all of the systems 
serviced by the RN system. SNSWP cooling 
water at 82 degrees-F will provide the 
required cooling water at an acceptable 
intake temperature for the required 30 day 
period. The current containment peak 
pressure calculations using the proposed 
temperature of 82 degrees-F resulted in a 
decrease in the peak pressure, as stated 
previously. Calculations were performed for 
other equipment (i.e., heat exchangers, 
electrical motors with heat exchangers, 
HVAC components) which determined that 
the 4 degree increase in intake temperature 
(from 78 degrees-F to 82 degrees-F) is 
acceptable and well within the design 
specifications for the equipment. The 
increase to elevation 718 feet at which the 
SNSWP temperature [is monitored] is a more 
conservative measurement of the SNSWP. 

Under warm weather conditions during 
which the extreme equilibrium temperature . 


condition would occur, the SNSWP would be. . 


thermally stratified. The proposal to mentor 
temperature at elevation 718 feet is 
conservative in that it provides assurance 
that the water being drawn into the intake at 
elevation 700 feet is cooler than or equal to 
the temperature of the water at elevation 718 
feet. The maximum heat rejection to.the pond 
occurs four hours from the start of a LOCA: 
The volume of water (100 acre-feet) required 
to supply the RN system for 12 hours 
following a LOCA is available at and below. 
the 718 feet elevation; therefore, this 
monitoring elevation is conservative and, 
there-is no reduction in a margin of safety. 

As discussed above, we have determined 
the proposed amendment request does not 
involve a significant hazards consideration as 
defined by 10 CFR 50.92. 

The Commission has made a 
preliminary review of the licensee's no 
significant hazards consideration and 
agrees with the licensee's determination. 
Accordingly, the Commission proposes 
to determine that the proposed 
amendments do not involve a significant 
hazards consideration. 

Local Public Document Room 
location: Atkins Library, University of 
North Carolina, Charlotte (UNCC 
Station), North Carolina 28223 

Attorney for licensee: Mr. Albert Carr, 
Duke Power Company, 422 South 
Church Street, Charlotte, North Carolina 
28242 

NRC Project Director: David B. 
Matthews 


Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Docket Nos. 50-321 and 50-366, 
Edwin I. Hatch Nuclear Plant, Units 1 
and 2, Appling County, Georgia 


Date of amendment request: October 
10, 1990 

Description of amendment request: 
The amendments would modify the 
Technical Specifications (TSs) and 
Environmental Technical Specifications 
(ETSs) for Hatch Units 1 and 2 to reflect 
the following changes to the corporate 
and onsite organization: (1) Units 1 and 
2 TS Sections 6.1, 6.2 and 6.8 and ETS 
Section 5.0, title changes for the Plant 
Manager and Plant Support Manager, 
and TS Section 6.4, change in the Code 
of Federal Regulations reference for the 
unit staff training/retraining programs 
from Appendix A of Part 55 to 10 CFR 
55; (2) Units 1 and 2 ETS Table of 
Contents and Sections 5.1 and 5.3, 
organizational changes, TS 6.2.2.h, 
changes related to plant operator license 
requirements and TS 6.9.1 and 6.9.2, 
editorial changes related to the NRC 
Regional Office; (3) Units 1 and 2 TS 
Section 6.5.1, revisions to the 
responsibilities of the Plant Review 
Board; and (4) Units 1.and 2 TS 6.1.2 and 
6.8.4, changes to. shift responsibility for 
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the Radiological Environmental : 
Monitoring Program. 

Basis for propased no significant 
hazards consideration determinaticn: 
The Commission has made a proposed 
determination that the amendments 
involve no significant hazards 
consideration. Under the Commission's 
regulations in 10 CFR 50.92(c), this 
means that the operation of the facility 
in accordance with the: proposed 
amendments would not (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) Create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
Involve a significant reduction in a 
. Margin of safety. 

The Commission has evaluated the 
proposed changes against the above 
standards as required by 10 CFR 
50.91{a) and has concluded that: 

A. The changes do not involve a significant 
increase in the probability or 
consequences of an accident previously 
evaluated (10 CFR 50.92(c){1}) because 
the changes are administrative in nature 
and involve no physical alteratioti to the 
plant or changes to setpoints or operating 
parameters. 

B. The changes do not create the possibility 
of a new or different kind of accident 
from any accident previously evaluated 
(10 CFR 50.92(c)(2)) because no change is 
being made to the design, operation, 
maintenance, or testing of the plant. 

C. The changes do not involve a significant 
reduction in a margin of safety (10 CFR 
50.92{c}(3)}) because the changes 
discussed above do not reduce the level 
of management oversight of activities 
affecting safety. 

Local Public Document Room 
location: Appling County Public Library, 
301 City Hall Drive, Baxley, Georgia 
31513 

Attorney for licensee: Ernest L. Blake, 
Jr., Esquire, Shaw, Pittman, Potts and 
Trowbridge, 2300 N Street, NW., 
Washington, DC 20037. 

NRC Project Director: David B. 
Matthews 


Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Docket No. 50-366, Edwin I. 
Hatch Nuclear Piant, Unit 2, Appling 
County, Georgia 
. Date of amendment request: October. 
5, 1990 

Description of amendment request: 

_ The amendment would modify the 
Technical Specifications (TSs) for Unit 2 
to: (1) accommodate changes to the 
Anticipated Transients Without Scram - 
Recirculation Pump Trip (ATWS-RPT) 

. trip logic mandated by the NRC, and (2) 

modify trip settings and surveillance 

frequencies to be consistent with the 


current BWR Standard Technical 
Specifications and the philosophy of 
Analog Transmitter Trip System (ATTS) 
design previously approved by the NRC. 

Specifically, Change 1 would replace 
the “one-out-of-two” logic scheme for 
ATWS-RPT initiation with a “two-out-. 
of-two” logic design to minimize 
inadvertent actuations. This change also 
would allow continued plant operation 
with an operable channel placed in its 
tripped condition, and would retain the 
provision allowing up to 14 days of 
continued operation with an inoperable 
trip system. . 

Change 2 would revise the trip 
settings in TS Table 3.3.9.1-2 to be © 
consistent with the instruments’ 
allowable values, and would lower the 
RPT Water Level 2 trip to’ bé ‘consistent 
with other Reactor Water Level 2 trip 
settings. In addition, Change 2 would 
revise TS Table 4.3.9.1-1 to indicate that 
the minimum frequency for instrument 
checks is once per shift and the 
minimum frequency for instrument 
functional tests is once per month. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92{c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed - 
amendment would not: (1) involve a 
significant increase in the probability. or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee’s October 5, 1990, 
submittal provided an evaluation of the 
proposed changes with respect to these 
three standards. 

Basis for Proposed Change 1: 

This change does not involve a significant 
increase in the probability or consequences 
of an accident, because the two-»ut-of-two 
logic scheme is designed to reduce 
inadvertent actuations of the ATWS-RPT trip 
system. Therefore, overall plant‘reliability is 
increased. This design meets the 10 CFR 
50.62(c}(5) requirement to automatically trip 
the reactor.coolant recirculation pumps. The 
proposed change does not modify,:degrade, 
or prevent any actions or assumptions in the 
current ATWS analyses. 

The possibility of a different kind of 
accident from any analyzed previously is not 
created by this change, since the proposed 
change is consistent with the ATWS Rule. 
The ATWS-RPT logic would be changed to - 
two-out-of-two to minimize inadvertent 
actuations and allow maintenance testing or 
calibration during power operation. 
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Margins of safety are not significantly 
reduced by this change, since the provision to 
place an inoperable channel in the tripped 
condition and allow continued plant 
operation is consistent with the current BWR 
Standard Technical Specifications for a two- 
out-of-two logic system. While in the LCO 
condition, single-failure capability of the 
plant logic system is maintained while the 
channel is in the tripped condition. Ifa 
complete trip system is inoperable, the 14-day 
LCO for continued plant operation will be 
maintained. . 

Basis for Proposed Change 2: 

This change does not involve a significant 
increase in the probability or consequences 
of an accident, since the plant analytical 
limits will remain unchanged: The proposed” 
changes to Table 4.3.9.1-1 require more 
frequent instrumentation checks and 
functional testing than are presently 
specified. The changes are consistent with 
the NRC-approved surveillances for the 
ATTS design in Unit 2 Technical 
Specifications Amendment 39, thereby 
providing equal or better assurance of system 
availability. 

The possibility of a different kind of 
accident from any analyzed previously is not 
created by this change, since the proposed 
change of using allowable values for the 
ATWS-RPT reactor vessel water level trip 
function does not change any plant failure 
modes. 

Margins of safety are not significantly 
reduced by this change, since the ATWS-RPT 
reactor vessel low water level and reactor 
high pressure trip settings are calculated 
using the setpoint calculation methodology 
approved by the NRC for ATTS in 
Amendment 39 to the Unit 2 Technical 
Specifications. This methodology calculated 
allowable values of 1095 psig for the high 
pressure and -47 in. H2O for the level 2 
reactor vessel water level ATWS-RPT trip 
settings. The new surveillance frequencies 
are also based on the methodology and the 
overall design aspects of ATTS. 

The Commission's staff has 
considered the proposed changes and 
agrees with the licensee's evaluations 
with respect to the three standards. On 
this basis, the Commission has 
determined that the requested 
amendment meets the three standards 
and, therefore; has made a proposed 
determination that the amendment 
application does not involve a 
significant hazards consideration. © 

Local Public Document Ream ; 
Jocation: Appling County Public Library, 
301 City Hall Drive, Baxley, Georgia 
31513 

Attorney for licensee: Ernest L. Blake, 
Jr., Esquire, Shaw, Pittman, Potts and 
Trowbridge, 2300 N Street, NW, 
Washington, DC 20037. 

NRC Project Director: David B. 
Matthews 
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Georgia Power Company, Oglethorpe 
Power Corporation, Municipal Electric 
Authority of Georgia, City of Dalton, 
Georgia, Docket No. 50-366, Edwin I. 
Hatch Nuclear Plant, Unit 2, Appling 
County, Georgia 


Date of amendment reqecst: October 
16,1990... : 

Description of omeacment request: 
The amendment would modify the 
Technical Specifications (TSs) for Hatch 
Unit 2 to make changes to Minimum 
Critical Power Ratio (MCPR) Safety 
Limits and associated Bases. 
Specifically, it would raise the MCPR 
Safety Limits for two-loop operation 
(TLO) from the current value of 1.04 to 
1.06 and for single-loop operation (SLO) 
from 1.05 to 1.07. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92{c)). A proposed 
amendment to an operating license for.a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has provided the 
following evaluation: 

An increase in the MCPR Safety Limit does 
not involve @ significant increase in the 
probability or consequences of an accident 
previously evaluated, because the proposed 
safety limits have been developed in 
accordance with NRC-approved GE 
methddology. The new MCPR Safety Limits 
are applicable to a new fuel design (GE-9) 
which will be used at Plant Hatch Unit 2, and 
will be conservatively applied to existing fuel 
types. Reactor and safety system 
performance will be unaffected by this 
change since no physical plant modifications 
are involved. Therefore, the probability of an 
accident is not increased. Also, since the 
integrity of the fuel will continue to be 
maintained, the radiological consequences of 
an accident previously evaluated are not 
increased. 

This change does not create the possibility 
of a new or different kind of accident 
any accident previously evaluated, because 
there is no change in plant equipment design 
or function. No new failure modes or single 
failures will result from this change. 

This change does not involve a significant 
reduction in a margin of safety, because 
NRC-approved codes and methods are used 
to determine that the Safety Limits will 
conservatively apply to current and 


anticipated fuel types, including high R-factor_. 


GE7, GE8, and GE9, to ensure 99.9 percent of ° 


the fuel rods will avoid transition boiling 
during the worst abnormal operational 
occurrence: GPC will revise the Safety Limit 
values if the 1.06 TLO and 1.07 SLO limits are 
determined not to be conservative for any 
new fuel types. 

The Commission's staff has 
considered the proposed changes and 
agrees with the licensee's. evaluation 
with respect to the three standards. On 
this basis, the Commission has 
determined that the requested 
amendment meets the three standards 
and, therefore, has made a proposed 
determination that the amendment 
application does not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Appling County Public Library, 
301 City Hall Drive, Baxley, Georgia 
31513 ; 

Attorney for licensee: Ernest L. Blake, 
Jr., Esquire, Shaw, Pittman, Potts and 
Trowbridge, 2300 N Street; NW., 


Washington, DC 20037, 


NRC Project Director: David B. 
Matthews 


Houston Lighting & Power Company, 
City Public Service Board of San 
Antonio, Central Power and Light 
Company, City of Austin, Texas, Docket 
Nos. 50-498 and 50-499, South Texas 
Project, Units 1 and 2, Matagorda 
County, Texas 


Date of amendment request: 
September 15, 1989 

Description of amendment request: 
The proposed changes to the Technical 
Specifications (TSs) would be to delete 
the reference to the Radial Peaking 
Factor Report and add a reference to the 
Core Operating Limits Report. 
Additionally, the TS would be revised to 
reference the proprietary Westinghouse 
reports and provide the NRC staff with 
the Core Operating Limits Report upon 
issuance. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2} create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The licensee provided 
an analysis that addressed the above 
three standards:in the amendment 
application. ~" © 


1. The proposed change does not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated. 

Changing the reference on the Radial. 
Peaking Factor Report to the Core Operating 
Limits Report, referencing the proprietary 
Westinghouse reports and providing the Core 
Operating Limits Report to the NRC upon 
issuance has no influence or impact on the 
probability or consequences of any accident 
previously evaluated. The cycle-specific core 
operating limits, although not in Technical 
Specifications, will be followed in the 
operation of the STP plants. The proposed 
amendment would require exactly the same 
actions to be taken when or if limits are 
exceeded as is required by current Technical 
Specifications. 

2. The proposed change does not create the 
possibility of a new or different kind of 
accident from any previously evaluated. 

No safety-related equipment, safety 
function, or plant operations will be altered 
as a result of this proposed change. The 
cycle-specific variables are calculated using 
the NRC approved methods.and- submitted to 
the NRC to allow the Staff to continue to 
trend the values of these limits. The 
Technical Specifications will continue to 
require operation within the required core 
operating limits and appropriate actions will 
be taken when or if limits are exceeded. 

Therefore, the proposed amendment does 
not create the possibility of a new or different 
kind of accident from any previously 
evaluated. 

3. The proposed amendment does not result 
in a significant reduction in the margin of 
safety. 

The margin of safety is not affected by the 
removal of the Radial Peaking Factor Report 
reference and adding the Core Operating 
Limits Report reference. The addition of the 
proprietary Westinghouse report references 
and prov:ding the Core Operating Limits 
Report to the NRC upon issuance does not 
affect the margin of safety. The margin of 
safety presently provided by current 
Technical Specifications remains unchanged. 
The appropriate measures exist to control the 
values of cycle-specific limits. Therefore, the 
proposed changes are administrative in 
nature and do not impact the operation of the 
plants in a manner that involves a reduction 
in the margin of safety. The proposed 
amendment continues to require operation 
within the core limits as obtained from the 
NRC approved reload design methodologies 
and appropriate actions to be taken when or 
if limits are violated remain unchanged. 

The development of the limits for future: 
reloads will continue to conform to those 
methods described in NRC approved 
documentation. 

The staff has reviewed the licensee’s 
no significant hazards consideration 
determination. Based on the review, the 
staff proposes to determine that the 
proposed change does not involve a 
significant hazards consideration. 

Local Public Document Rooms Location: 
Wharton County Junior College, J. M. Hodges 
Learning Center, 911 Boling Highway, 
Wharton Texas 77488 





Attorney for licensee: Jack R. . 
Newman, Esq., Newman & Holtzinger, 
P.C., 1615 L Street, NW, Washington, DC 
20036 

NRC Project Director: Eugene V. 
Imbro, Acting 


Houston Lighting & Power Company, 
City Public Service Board of San 
Antonio, Central Power and Light 
Company, City of Austin, Texas, Docket 
Nos. 50-498 and 50-499 South Texas ° 
Project, Units 1 and 2, Matagorda 
County, Texas 


Date of amendment request: October 
12, 1990 

Description of amendment request: 
The proposed amendment would delete 
Table 5.7-1 (Component Cycle or 
Transient Limits) from the Technical 
Specifications. Cyclic/transient 
occurrences identified in the Updated 
Final Safety Analysis Report Table 3.9-8 
would be tracked through administrative 
precedures. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The licensee provided 
an analysis that addressed the above 
three standards in the amendment 
application. 

1. The proposed change does not involve a 
significant increase in the probability or 
consequences of accidents previously 
evaluated. 

The removal of cyclic or transient limits 
from the South Texas Project (STP) Technical 
Specifications has no influence or impact on 
the probability or consequences of any 
accident previously evaluated. The change is 
administrative in nature. The cyclic or 
transient limits will still be monitored in-the 
operation of the STP plants. 

2. The proposed change does not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated. This change i is administrative 
in nature and involves no change to the 
design bases or operating procedures. 

_Therefore, the proposed amendment does 

- not create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. 

. The proposed change does not result in'a 
significant reduction in the margin of. 
—_. 


The margin of safety is not affected by the - 
removal of cyclic or transient limits from the 
Technical Specifications. The margin of 
safety presently provided by current 
Technical Specifications remains unchanged. 
The appropriate measures exist to control the 
values of these cyclic or transient limits. 
Therefore, the proposed changes are 
administrative in nature and do not impact 
the operation of STP in a manner that 
involves a reduction in the margin of safety. 
The proposed amendment continues. to 
require operation within the cyclic or 
transient limits and appropriate actions to be 
taken when or if limits are violated remain 
unchanged. 

The staff has reviewed the licensee's 
no significant hazards consideration 
determination. Based on the review, the 
staff proposes to determine that the 
proposed change does not involve a 
significant hazards consideration. 

Local Public Document Rooms 
Location: Wharton County Junior 
College, J. M. Hodges Learning Center, 
911 Boling Highway, Wharton Texas 
77488 

Attorney for licensee: Jack R. 
Newman, Esq., Newman & Holtzinger, 
P.C., 1615 L Street, NW, Washington, DC 
20036 

NRC Project Director: Eugene V. 
Imbro, Acting 


Houston Lighting & Power Company, 
City Public Service Board of San 
Antonio, Central Power and Light 
Company, City of Austin, Texas, Docket 
Nos. 50-498 and 50-499 South Texas 
Project, Units 1 and 2, Matagorda 
County, Texas 


Date of amendment request: October 
15, 1990 

Description of amendment request: 
The proposed change involves 
modifying Section 6.2.2.g of the 
Technical Specifications to delete the 
requirement that the Plant Operations 
Manager holds or has held a Senior 
Reactor Operator (SRO} license, 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether.a 
significant hazards consideration exists 
as stated in 10 CFR 50.92(c). A proposed 
amendment to an operating license for a 
facility involves no significant hazards. 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 


a new or different kind of accident from 


any accident previously evaluated; or (3) 
involve 'a significant reduction in a 
margin ‘of safety. The licensee provided 
an analysis that addressed the above 
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three standards in the amendment 
application. 

1. The proposed amendment does not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. Deletion 
of the requirement for the Plant 
Operations Manager to hold a SRO 
license does not directly affect plant 
operations. The Plant Operations 
Manager does not manipulate the 
controls of the facility and three levels of 
SRO licensed management under the 
Plant Operations Manager are 
responsible for assuring the safe, 
efficient and reliable. operation of the 
Facility. The proposed change meets the 
10 GFR 50.54(1) requirement for senior 
reactor operators being responsible for 
directing licensed activities of licensed 
operators. 

. The proposed amendment does not 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. The 
proposed change is administrative in 
nature, and no physical alterations of 
plant configuration or changes to 
setpoints or operating parameters are 
proposed. 

3. The proposed amendment does not 
involve a significant reduction in the 
margin of safety. Licensed operators will 
continue to operate the plant under the 
supervision of the Unit Supervisors who 
are required to hold a SRO license. The 
SRO license is not necessary as the Plant 
Operations Manager does not manipulate 
the controls at the South Texas Project 
and reactor operators are supervised by 
SRO licensed personnel. These 
considerations demonstrate that there is 
not a significant reduction in the margin 
of safety associated with the proposed 
change. 

The staff has reviewed the licensee's 
no significant hazards consideration 
determination. Based on the review, the 
staff proposes to determine that the 
proposed change does not involve a 
significant hazards consideration. 

Local Public Document Rooms 
Location: Wharton County Junior 
College, J..M. Hodges Learning Center, 
911 Boling Highway, Wharton Texas 
77488 

Attorney for licensee: Yack R. 
Newman, Esq., Newman & Holtzinger, 
P.C., 1615 L Street, NW, eng: DC 
20036 

NRC Project Director: Eugene V. 
Imbro, Acting 


Houston Lighting & Power Company, 
City Public Service Board of San 
Antonio, Central Power and Light 
Company, City of Austin, Texas, Docket 
Nos. 50-498 and 50-299 South Texas 
Project, Units 1 and 2, Matagorda — 
County, Texas 


Date of amendment request: October 
15, 1990 
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Description of amendment request: 
The proposed change would modify 
Technical Specification 3.3-3, Action 
20b. The proposed change would permit 
an inoperable channel to be bypassed 
for up‘to 2 hours for surveillance testing 
of other channels. Presently Action 20b 
requires that an additional channel be 
bypassed. Bypassing an additional 
channel in addition tohavingone 
inoperable channel completes the logic 
for an engineered safety features 
actuation. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92({c). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction ina 
margin of safety. The licensee provided 
an analysis that addressed the above 
three standards in the amendment 
application. 

1. The proposed amendment does not 
involve a significant increase in the 
probability. or consequences of an 
accident previously evaluated. The 
probability of an accident previously 
evaluated remains unchanged in that 
bypassing an inoperable channel cannot 
cause an accident previously evaluated. 
The consequences of an accident 
previously evaluated are not significantly 
increased because the inoperable 
channel can be bypassed for a maximum 
period of only 2 hours. During this 2-hour 
period, the other two channels can © 
perform the required function. This 
limited time period does not provide a 
significant increase in the consequences 
of a previously evaluated accident. 

. The proposed amendment does not 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. No 
physical alteration of plant configuration 
or changes to setpoints or operating 
parameters are proposed. The proposed 
change has no-effect on initiation of an 
accident. 

3. The proposed change does not involve a 
significant reduction in the margin of 
safety. For the 2-hour period the 
remaining two channels can perform the 
required function. The two hour limit 

: serves to minimize the duration of the 
off-normal logic condition. Therefore, the 
proposed change does not represent a 
significant reduction in the margin of 
safety. 

The staff has reviewed the licensee's 
no significant hazards consideration 


determination. Based on the review, the 
staff proposes to determine that the - 
proposed change does not involve a 
significant hazards consideration. 

Local Public Document Rooms 
Location: Wharton County Junior 
College, J. M. Hodges Learning Center, 
911 Boling Highway, Wharton Texas 
77488 

Attorney for licensee: Jack R. 
Newman, Esq., Newman & Holtzinger, 
P.C., 1615 L Street, NW, Washington, DC 
20036 

NRC Project Director: Eugene V. 
Imbro, Acting 


Niagara Mohawk Power Corporation, 
Docket No. 50-220, Nine Mile Point 
Nuclear Station, Unit No..1, Oswego 
County, New York 


Date of amendment request: 
November 6, 1990 

Description of amendment request: 
The proposed amendment would revise 
Technical Specifications Section 3.6.2 
(Table 3.6.2c) and associated Bases to 
incorporate.a revised setpoint for 
isolation of the Emergency Cooling 
System on high steam flow. A revised 
setpoint is required because an error 
was discovered in the equation used to 
calculate the current setpoint. The 
licensee has recalculated the setpoint 
and confirmed the calculation by a 
system test. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92. 

The licensee has evaluated the 
proposed amendment against the 
standards provided above and has 
supplied the following information: 

The operation of Nine Mile Point Unit 1, in 
accordance with the proposed amendment, 
will not involve a significant increase in the 
probability or consequences of an accident 
previously evaluated. 

The proposed amendment provides a 
conservative setpoint value for the Isolation 
on High Steam Flow of the Emergency | | 
Cooling System (ECS). The value currently in 
the Technical Specifications is non- 
conservative because it corresponds to a 
value for steam flow which is higher than 
that which would be attained due to a pipe 
rupture. Changing the setpoint io the . 
proposed value will assure the ECS isolation 
function required by Technical 
Specifications. Thus, this change will not 
increase the probability or consequences of 
an accident previously evaluated. 

The operation of Nine Mile Point Unit 1, in 
accordance with the proposed amendment, 
will not create the possibility of a new-or 
different kind of accident from any accident 
previously evaluated: 

The proposed amendment-assures the 
isolation function required by Technical 
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Specifications for the ECS Isolation on High 
Steam Flow. This is accomplished by 
lowering the current setpoint to a value 
corresponding to a value of steam flow which . 
would be attained following a pipe rupture. 
There are no design or other equipment ~ 
changes involved and this change will enable 
the Isolation function to initiate as originally 
intended. Consequently, there is no 
probability of a new or different kind of 
accident from any accident previously 
evaluated. 

The operation of Nine Point Unit 1, in 
accordance with the proposed amendment, 
will not involve a significant reduction in.a 
margin of safety. 

This proposed amendment will ensure that 
the ECS will isolate on High Steam flow as 
intended and as analyzed in the USAR 
{Updated Safety Analysis Report}. Thus, 
there will be no reduction in any margin'of 
safety as a result of this amendment. 

The staff has reviewed and agrees 
with the licensee’s analysis of the 
significant hazards consideration 
determination. Based on the review and 
the above discussion, the staff proposes 
to determine that the proposed change 
does not involve a significant hazards 
consideration. 

Local Public Document Room 
location: Reference and Documents 
Department, Penfield Library, State 
University of New York, Oswego, New 
York 13126. 

Attorney for licensee: Mark 
Wetterhahn, Esquire, Conner & 
Wetterhahn, Suite 1050, 1747 
Pennsylvania Avenue, N.W,, 
Washington, DC 20006. 

NRC Project Director: Robert A. 
Capra 


Northeast Nuclear Energy Company, et 
al., Docket No. 50-336, Millstone Nuclear 
Power Station, Unit No. 2, New London 
County, Connecticut 


Date of amendment request: 
November 9, 1990 

Description of amendment request: 
The proposed amendment would change 
the Technical Specification Section 4.0.2 
by deleting the requirement that the 
combined time interval for any three 
consecutive surveillance intervals is not 
to exceed 3.25 times the specific 
surveillance interval. The proposed 
Technical Specification 4.0.2 would 
require that “each Surveillance 
Requirement shall be performed within 
the specified time interval with a 
maximum allowable extension not to 
exceed 25% of the surveillance time 
interval.” The associated bases section 
would be revised to reflect the proposed 
change. 

Basis for proposed no significant — 
hazards consideration determination: 
The licensee has reviewed the proposed 
change in accordance with 10 CFR.50.92 
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and has concluded and the staff agrees 
that it does not involve a significant 
hazards consideration-in that the change 
would not: : 

1. Involve a significant increase in the 


lyzed. 
proposed change would remove the 3.25 
limit on extending surveillance intervals 
in accordance with the 
contained in Generic Letter 89-14. This 
change would not involve any change to 


maximum allowable average 
surveillance interval. The increase in the 
probability of failure of components and 
systems that would result from longer 
average surveillance intervals are within 
the range of expected variations in the 
calculated failure probabilities 
associated with the anticipated changes 
in plant configuration during normal 
operation and would not significantly 
impact the probability of any accident. 
The reliability ensured through 
surveillance activities following the 
proposed change would not be 
significantly degraded beyond that 
obtained from surveillance performed 
within the 3.25 limit. Therefore, this 
change would not significantly increase 
the probability of occurrence or the 
consequences of any accident previously 
evaluated. 

2. Create the possibility of a new or 
different kind of accident from any 
previously evaluated. The proposed 
change would not alter the method of 
operating the plant or change the way 
the surveillance requirement is 
performed. The proposed change would 
allow a surveillance interval to be 
extended at a time that conditions are 
not suitable for performing the 
surveillance. No new failure modes are 
introduced. Therefore, this change would 
have no effect on the possibility of 
creating a new or different kind of 
accident from any accident previously 
evaluated. 

. Involve a significant reduction in the 
margin of safety. The change would not 
have a significant impact on the 
consequences of an accident or on any of 
the protective boundaries. This change 
would not involve any change to the 
actual surveillance requirements other 
than frequency. The reliability ensured 
through surveillance activities would not 
be significantly degraded beyond that 
obtained from the specified surveillance 
interval. Therefore, it is eoncluded that 
operation of the facility in accordance 
with the change would not 
involve a significant reduction in the 
margin of safety. 

Based on the above, the staff proposes 
to determine that the proposed change 
does not involve a significant hazards 
consideration. 

Local Public Document Room 
location: Thames Valley State Technical 
College, 574 New London Turnpike, 
Norwich, Connecticut 06360. 


Attorney for licensee: Gerald Garfield, 


: Esquire, Day, Berry & Howard, 


Counselors at Law, City Place, Hartford, 
Connecticut 06103-3499. 
NRC Project Director: John F. Stolz 


Philadelphia Electric Company, Public 
Service Electric and Gas Company, 
Delmarva Power and Light Company, 
and Atlantic City Electric Company, 
Dockets Nos. 50-277 and.50-278, Peach 
Bottom Atomic Power Station, Units 
Nos. 2 and 3, York County, Pennsylvania 


Date of application for amendments: 
January 30, 1990 

Description of amendment request: 
The proposed amendments would revise 
the Technical Specifications (TS) of 
Appendix A of the licenses to eliminate 
surveillance requirements to 
demonstrate that other core and 
containment cooling systems are 
operable after one or more cooling 
systems are made or found to be 
inoperable. These surveillance 
requirements are hereafter referred to as 
accelerated testing requirements. The 
proposed amendments also involve 
miscellaneous TS administrative 
changes and changes to TS Section 3.5 
to clarify the operability requirements of 
high pressure core cooling systems. The 
plant systems affected by the proposed 
amendments include the following: Core 
Spray (CS), Low Pressure Coolant 
Injection (LPCJ), High Pressure Service 
Water (HPSW)}, High Pressure Coolant 
Injection (HPCI), Reactor Core Isolation 
Cooling (RCIC), Containment Cooling, 
and Automatic Depressurization System 
(ADS). The ADS, CS, LPCI, and HPCI 
systems comprise the Emergency Core 
Cooling Systems (ECCS). 

Basis for proposed no significant 


* hazards consideration determination: 


The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 
as stated in 10 CFR 50.92{c). A proposed 
amendment to an-operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) Involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) Create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
Involve a significarit reduction in a 
margin of safety. 

The licensee provided its no 
significant hazards consideration 
analyses to support a no significant 
hazards consideration determination for 
these amendments. With regard to the 
elimination of accelerated testing 
requirements, the licensee’s no 
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significant hazards consideration 
analysis-was as follows: 

i) The proposed revisions do not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated because the availability of 
core and containment cooling systems 
will not be reduced, and the design and 
performance of the systems are not beirig 
changed. The ECCS are provided to 
mitigate the consequences of a loss of 
coolant accident (LOCA) and RCIC is a 
non-safety related water injection 
system; therefore, their availability has 
no bearing on the probability of 
occurrence of a LOCA. Reducing the 
testing frequency will have no effect on 
the ability of these systems’ piping and 
isolation valves to withstand design 
pressures. HPSW is provided to remove 
heat after a design basis event and does 
not contain piping connected to the 
reactor vessel or penetrating the primary 
containment; thus, HPSW has no bearing 
on the probability of occurrence of a 
design basis accident. Because only the 
frequency of testing these systems is 
being changed, not any systems 
themselves nor any test methods, there 
will be no affect on accident precursors 
and, thus, no affect on the probability of 
occurrence of previously evaluated 
accidents. 

Because, the systems are not being 
changed, their ability to perform their design 
functions is not adversely affected. The 
remaining Technical Specification 
surveillance requirements provide adequate 
assurance that the system will be operable 
when required. Therefore, the consequences 
of previously evaluated accidents will not be 
increased. 

ii) The proposed revisions do not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated because these changes ‘do not 
introduce any new modes of operation or 
testing and no physical changes are 
being made to the plant; therefore, no 
new or different kind of accident could 
be initiated. 

iii) The proposed revisions do not involve a 
significant reduction in a margin of 
safety because the testing requirements 
that will remain in the Technical 
Specifications provide adequate 
assurance that the systems will be 
operable when needed. Since the 
reduction of testing may increase system 
availability, margins of safety may be 
increased. Further, because the 
performance of the systems is not being 
changed, margins of safety associated 
with their ability to perform their design 
functions will not be reduced. 

With regard to the miscellaneous TS 
administrative changes, the licensee’s 
no significant hazards consideration 
analysis was as follows: 

i) The proposed revisions do not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated because they do not affect 
operations, equipment, or any safety- 
related activity. Thus, these 





Federal Register / Vol. 55,.No.:248 / Wednesday, December: 26,'1990:/, Notices... 


administrative changes cannot affect the 
probability or consequences of any 
accident, ; 

ii) The proposed revisions do not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated because these changes are 
purely administrative and do not affect 
the plant. Therefore, these changes 
cannot create the possibility of any 
accident. 

iii) The proposed svlalone do nat involve a 
significant reduction in a margin of 

« safety because the changes do not affect 
any safety related activity or equipment. 
These changes are purely administrative 
in nature and increase the probability 
that the Technical Specifications are 
correctly interpreted by adding clarifying 

_ information, deleting inappropriate 
information, and correcting errors. Thus, 
these changes cannot reduce any margin 
of safety. 


With regard to changes to TS Section 
3.5 to clarify the operability 
requirements of high pressure core 
cooling systems, the licensee proposed 
to change the limiting condition for 
operation of the ADS and HPCI and 
RCIC systems to require operability 
when reactor steam pressure is greater 
than 105 psig. The licensee’s no 
significant hazards consideration 
analysis for these changes was as 
follows: 

i) The proposed revisions do not involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated because the changes merely 
make the operability requirements for 
HPCI, RCIC and ADS more explicit and 
do not change the intent of the Technical 
Specifications. Specifying “steam” 
pressure is consistent with the function 
of the systems as described in the 
Technical Specification Bases and 
UFSAR. Thus, these changes do not 
affect any operations or plant equipment 
and, consequently, cannot affect the 
probability or consequences of any 
accident. 

ii) The proposed revisions do not create the 
possibility of a new or different kind of 
accident from any accident previously 
evaluated because these changes do not 
introduce any new requirements, delete 
any existing requirements, or.change, in 
actuality, any existing requirements. 
Therefore, no new operational modes, 
nor any unevaluated activities or 
conditions could be introduced by these 
changes. No new or different kind of 
accident could possibly be created. 

iii) The proposed revisions do not involve a 
significant reduction in a margin of 
safety because, in actuality, the 
Technical Specification operability 
requirements are not being changed. The 
Specification affected will be interpreted 
after the revision exactly the same way 
they are currently interpreted. Thus, the 
margins of safety provided by the 
Technical Specifications and the systems 
involved are not affected. 


- The licensee has concluded that the: . 
proposed amendments meet the three 
standards in 10 CFR 50.92(c), and 
therefore involve no significant hazards 
consideration. The NRC staff has made 
a preliminary review of the licensee’s no 
significant hazards consideration: 
determination and agrees with the 
licensee's analysis. Accordingly, the 
Commission proposes to determine that 
the proposed amendments involve no 
significant hazards consideration. 

Local Public Document Room 
location: Government Publications 

Section, State Library of Pennsylvania, 
(REGIONAL DEPOSITORY) Education 
Building, Walnut Street and 
Commonwealth Avenue, Box 1601, 
Harrisburg, Pennsylvania 17105. | 

Attorney for Licensee: Troy B. Conner, 

Jr.. 1747 Pennsylvania Avenue, N.W. 

Washington, D.C. 20006 
NRC Project Director: Walter R. 
Butler 


Public Service Electric & Gas Company, 
Docket Nos. 50-272 and 50-311, Salem 
Generating Station, Unit Nos. 1 and 2, 
Salem County, New Jersey 


Date of amendment request: 
September 4, 1990 

Description of amendment request: 
The proposed amendment modifies 
Technical Specification Section 2.2, 
Table 2-2.1 and Section 3/4.3.2, Table 
3.3-4. The change incorporates new trip 
setpoints for steam generator water 
level low-low and steam line pressure 
low. Both trip setpoint changes would 
increase the margin between the reactor 
protection system (RPS) setpoint and the 
safety limit. The steam generator level 
low-low trip setpoint will be changed 
from 8.5% to 16% and the allowable 
value will be changed from 7.5% to 
14.8%. The steam line pressure low trip 
setpoint will be changed from 500 psig to 
579 psig. These changes are required to 
provide adequate margin in the subject 
instrument loops to account for 
transmitter inaccuracy due to the one 
hour Post-LOCA environmental effects. 

Basis for proposed no significant 
hazards consideration determination: 
The Cominission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92{c)). A proposed 
amendment to an operating license fora 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 


involve’a significant reduction in a 


margin of safety. 

The Licensee has analyzed'the = « 
proposed amendment to determine . the 
proposed changes: 

1. Involve a significant increase in the 
probability or consequences of an 
accident previously analyzed. 

The proposed changes to the trip setpoints 
for. steam generator level low-low and to 
steam line pressure low increase the margin 
between the RPS trip setpoint and its 
associated safety limit. Because these 
changes would initiate protective actions 
associated with these functions earlier, thie 
consequences of an accident previously 
analyzed would not be increased. 

The change to the RPS is only a calibration 
change and does not alter the RPS in any 
fashion. This would not change the reliability 


‘of the RPS and therefore, would not increase 


the possibility of a previously analyzed 
accident. 

2. Create the possibility of a new or 

different kind of accident. 

The proposed changes are calibration 
changes. The only effect on plant operation, 
performance or transient response is to 
initiate a protective action earlier than 
previously. Therefore, there can be no impact 
on plant response to the point where a 
different accident is created. 

3. Involve a significant reduction in a 

margin of safety. 

The proposed changes are conservative. 
They increase the margin between the RPS 
trip setpoint and the safety limit. Therefore, 
there is no reduction in any margin of safety. 

The staff has reviewed the licensee’s 
submittal and significant hazards 
analysis and concurs with the licensee's 
determination that the proposed 
amendment does not involve a 
significant hazards consideration. 
Therefore, the staff proposes to 
determine that the proposed amendment 
involves no significant hazards 
consideration. 

Local Public Document Room 
location: Salem Free Public library, 112 
West Broadway, Salem, New Jersey 
08079 

Attorney for licensee: Mark J. 
Wetterhahn, Esquire, Bishop, Cook, 
Purcell and Reynolds, 1400 L Street, 
N.W., Washington, D.C., 20005-3502 

NRC Project Director: Walter R. 
Butler 


South Carolina Electric & Gas Company, 
South Carolina Public Service Authority, 
Docket No. 50-395, Virgil C. Summer 
Nuclear Station, Unit No. 1, Fairfield 
County, South Carolina 


Date of amendment request: July 18, 
1990, and November 26, 1990. 

Description of amendment request: 
The proposed amendment would change 
the composition of the Plant Safety 
Review Committee (PSRC) in Technical 
Specification Section 6.5.1. The specific 





titles of the members of the PSRC would 
be deleted and replaced with a generic 
statement as to their number, seniority, 
and background. In addition, the 
proposed amendment would redefine a 
QUORUM as being the PSRC Chairman 
and a majority of the PSRC members. 
Finally, the amendment would ensure 
that designated alternates always 
compose a voting minority of the PSRC. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a no 
significant hazards consideration exists 
as stated-in 10 CPR 50.92{c). A proposed 
amendment to an operating license 
involves no significant hazards 
consideration if operation of the facility 
in accordance with the prop 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

South Carolina Electric & Gas 
Company (the licensee) has reviewed 
the proposed changes and has 
determined that the requested 
amendment does not involve a 
significant hazards consideration for the 
following reasons: 

1. The proposed amendment does not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated because 
the administrative change does not affect 
plant operations in any manner. 

2. The proposed amendment does not 
create the possibility of a new or 
different kind of accident than previously 
evaluated because the proposed change 
is administrative in nature and no 
physical alterations of plant 
configuration or changes to setpoints or 
operating parameters are proposed. 

. The proposed amendment does not 
involve a significant reduction in the 
margin of safety. The amendment is 
administrative in nature in that is deletes 
PSRC chairman and member titles so 
that in the event of a VCSNS staff 
management title change, a Technical 
Specification change is not required. 

The licensee has concluded that the 
proposed amendment meets the three 
standards in 10 CFR 50.92 and, 
therefore, involves no significant 
hazards consideration. 

The NRC staff has made a preliminary 
review of the licensee’s no significant 
hazards consideration determination 
and agrees with the licensee's analysis. 
Accordingly, the Commission proposes 
to determine that the requested 
amendment does not involve a 
significant hazards consideration. 


Local Public Document Room 
location: Fairfield County Library, 
Garden and Washington Streets, 
Winnsboro, South Carolina 29180 

Attorney for licensee: Randolph R. 
Mahan, South Carolina Electric & Gas 
Company, P.O. Box 764, Columbia, 
South Carolina 29218 

NRC Project Director: Elinor G. 
Adensam 


South Carolina Electric & Gas Company, 
South Carolina Public Service Authority, 
Docket No. 50-395, Virgil C. Summer 
Nuclear Station, Unit No. 1, Fairfield 
County, South Carolina 


Date of amendment request: 
November 16, 1990 

Description of amendment request: 
The proposed amendment would revise 
Technical Specification (TS) 5.3 to allow 
the use of the Westinghouse advanced 
design VANTAGE -+ fuel and the use of 
ZIRLO filler rods in the Virgil C. 
Summer Nuclear Station, Unit 1 
(Summer Station, or VCSNS) core. 
VANTAGE + is a ZIRLO-clad fuel 
design. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
as stated in 10 CFR 50.92 (c). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment wouid not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

South Carolina Electric & Gas 
Company (SCE&G, or the licensee) has 
reviewed the proposed changes and has 
determined that the requested 
amendment does not involve a 
significant hazards consideration for the 
following reasons: 

a. The probability or consequences of an 
accident previously evaluated is not 
significantly increased. 

The VANTAGE-+ reload fuel assemblies 
are mechanically, thermally, and 
hydraulically compatible with the current 
VANTAGE 5 and LOPAR fuel assemblies, 
control rods, and reactor internals interfaces. 
Also, implementation of VANTAGE+ does 
not cause a significant change in the physical 
characteristics of the VCSNS cores. The three 
fuel assembly types satisfy the design basis 
for VCSNS as proposed for this amendment. 

The proposed change has been assessed 
from.a core design and safety analysis 
standpoint. The use of ZIRLO, modified 
assembly dimensions, and annular axial 
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blanked fuel pellets are explicitly modelled 
using NRC approved nuclear design models 
and methods. No increase in the probability 
of occurrence of any accident was identified, 
and only evaluation of Loss of Coolant, Rod 
Ejection, and Locked Rotor Accidents were 
required to assure compliance to [sic] the 
VCSNS Technical Specifications. 

The non-LOCA evaluations utilized 
methods and models that have been 
conservatively modified for the use of ZIRLO. 
The results are all clearly within the design 
and safety acceptance criteria and 
demonstrate the plant's capability to operate 
safely at 100% power. 

From a LOCA standpoint, ECCS evaluation 
Model changes have been developed and 
submitted for approval in WCAP-12610. 
Following NRC approval of the proposed 
changes, plant specific LOCA calculations for 
VCSNS will be utilized as a part of the 
normal reload design process for Cycle 7 to 
assure continued conformance to 10 CFR 
50.46. Although a small increase in peak clad 
temperature is expected, existing margins 
will be checked to assure they are adequate 
to cover the impact of VANTAGE+. 
However, if required, core operating limits 
will be adjusted in accordance with 
Specification 6.9.1.11 to offset any decreases 
in margins to acceptance limits. Since the 
acceptance limits will be met, there is no 
increase in event consequences. 

Based on the above, it is concluded that 
there will be no significant increase in the 
probability or consequences of an accident 
previously evaluated. 

b. The possibility of an accident or 
malfunction of a different type than any 
evaluated previously in the safety 
analysis reports is not created. 

The possibility of an accident or 
malfunction of a different type than any 
evaluated previously in the safety analysis 
reports is not created because the proposed 
Technical Specification change to allow use 
of ZIRLO in the VCSNS core does not 
significantly affect the overall method of 
operation at VCSNS, and can be 
accommodated without compromising the 
performance or qualification of safety-related 
equipment. The VANTACE- reload fuel 
assemblies are mechanically, thermally, and 
hydraulically compatible with the fuel 
assemblies, control rods, and reactor 
internals currently used in the core. The 
design basis for VCSNS will be satisfied 
when VANTACE-+ fuel assemblies are 
introduced into the core, and will be satisfied 
for the transition cycles during which the 
core may contain a mixture of VANTAGE+, 
VANTAGE 5, and LOPAR fuel assemblies. 

For these reasons, the use of ZIRLO in the 
VCSNS core does not create the possibility of 
an accident or malfunction of a different type 
than any previously evaluated. 

c. The margins of safety as defined in the 
basis of the Technical Specification is 
not significantly reduced. 

The margins of safety as defined in the 
basis of the Technical Specifications are not 
significantly reduced as a result of the 
proposed amendment. Small changes in the 
margin to the safety limit of some previously 
analyzed accidents are anticipated to result 
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from the use of VANTAGE+ fuel in the 
VCSNS core. In all accident cases, however, 
the results of the changes will be within the 
bounds of the approved design and safety 
acceptance criteria. The use of VANTAGE+ 
assemblies containing the ZIRLO cladded 
fuel rods will continue to ensure conformance 
with all current fuel design bases and will not 
change the existing reload design safety 
analysis limits. There is, therefore, no 
significant reduction in the margin of safety 
as a result of this proposed change. 

The licensee has concluded that the 
proposed amendment meets the three 
standards in 10 CFR 50.92 and, 
therefore, involves no significant 
hazards consideration. 

The NRC staff has made a preliminary 
review of the licensee's no significant 
hazards consideration determination 
and agrees with the licensee's analysis. 
Accordingly, the Commission proposes 
to determine that the requested 
amendment dees not involve a 
significant hazards consideration. 

Local Public Document Room 
location: Fairfield County Library, 
Garden and Washington Streets, 
Winnsboro, South Carolina 29180 

Attorney for licensee: Randolph R. 
Mahan, South Carolina Electric & Gas 
Company, P.O. Box 764, Columbia, 
South Carolina 29218 

NRC Project Director: Elinor G. 
Adensam 


Virginia Electric and Power Company, 
Docket Nos. 50-338 and 50-339, North 
Anna Power Station, Units No. 1 and No. 
2, Louisa County, Virginia 


Date of amendment request: October 
22, 1990 

Description of amendment request: 
The proposed changes would simplify 
and clarify the NA-1&2 Technical 
Specifications (TS) for the Waste Gas 
Decay Tank {(WGDT) explosive gas 
monitoring requirements. Specifically, 
TS 3/4.11.2.5 would require that the 
WGDT oxygen concentration be 
maintained at less than 2% by volume 
whenever the hydrogen concentration 
could exceed 4% by volume. This would 
eliminate both the need to maintain a 
hydrogen moniter operable and the 
corresponding surveillance 
requirements. A number of conforming 
text and table modifications would be 
made to support the change. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(20:CFR 50:92(c)). A proposed 

to an-operating license fora 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the propesed 
amendment would not: (1) involve a 


significant increase in the probability or 
consequences of en accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has evaluated the 
proposed change request against the 
standards provided above and has 
determined that these changes will not: 

(1) ... invelve a significant increase in the 
probability or consequences of an 
accident previously evaluated. The 
proposed [TS}, like the current 
specification, limits the concentration of 
oxygen in the gaseous waste system to 
prevent an explosive gas mixture. No 
impact on the existing safety analysis is 
made by these changes. Furthermore, 
since the proposed changes provide 
preventive measures directly applicable 
to the plant design, no significant 
increase in the probability of an accident 
will occur. The proposed {changes 
prevent] explosive mixtures for hydrogen 
rich gaseous waste systems consistent 
with [S}tandard [T]echnical 
[S}pecifications. 

(2) ... create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. The 
revised specification and the existing 
specification both address the same 
issue: prevention of explosive 
concentrations of hydrogen and oxygen 
in the gaseous waste system. No accident 
or event other than a potential.gas 
explosion is relevant to this proposed 
change. 

(3) ... involve a significant reduction in a 
margin of safety. The proposed [changes 
continue] to ensure that actions are 
taken to prevent an explosive gas 
mixture from forming in the gaseous 
waste system. The proposed [changes] 
merely [provide] .a specification which is 
directly applicable to plant specific 
design characteristics. 

The NRC staff has made a preliminary 
review of the licensee’s analyses of the 
proposed changes and agrees with the 
licensee's conclusion that the three 
standards in 10 CFR 50.92(c) are met. 
Therefore, the staff proposes to 
determine that the proposed 
amendments do not involve a significant 
hazards consideration. 

Local Public Document Room 
location: The Alderman Library, Special 
Collections Department, University of 
Virginia, Charlottesville, Virginia 22903- 
2498. 

Attorney far licensee: Michael W. 
Maupin, Esq., Hunton and Williams, 
P.O. Box 1535, Richmond, Virginia 23212. 

NRC Project Director: Herbert 'N. 
Berkow 
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Virginia Electric and Power Company, 
Docket No. 58-339, North Anna Power 
Station, Unit No. 2, Louisa County, 
Virginia 

Date of amendment request: October 
29, 1990 

Description of amendment request: 
The proposed change would delete the 
NA-2 License Condition 2.C.(15){<) 
which requires that at least once every 5 
years the recirculation spray pumps 
inside containment be removed, 
inspected and the bearings replaced, if 
necessary. 

The operating license for NA-2 was 
originally issued with License Condition 
2.C.(15}{c) to ensure the long-term 
mechanical reliability of the inside 
recirculation spray pumps by providing 
a mechanism for the detection of pump 
degradation. The detection of pump 
degradation by this inspection method 
was originally required because flow 
testing these pumps was not anticipated 
to occur during the operating life of the 
plant. However, the inside recirculation 
spray pumps are now required to be full- 
flow tested every refueling outage in 
accordance with the ASME Section XI 
Inservice Testing (IST) Program for NA- 
1&2. Therefore, the teardown inspection 
is no longer required to ensure the 
mechanical reliability of the pumps. The - 
inside recirculation spray pumps are 
maintained dry during normal operation. 
Therefore, in addition to the Section IX 
full-flow testing each refueling outage, 
the IST program also requires the pumps 
to be “dry bump” tested quarterly. The 
“dry bump” tests serve to ensure proper 
functioning of the operating circuitry 
and to ensure operational readiness of 
the pumps. 

Previous inspections have not shown 
any significant degradation of the inside 
recirculation spray pump bearings. In 
addition, periodic testing of the pumps 
(i.e., quarterly dry test and reactor 
refueling full-flow test) for determining 
operability have not indicated any 
problems. The proposed change does 
not affect the Technical Specification 
operability requirements for these 
pumps or the inside recirculation spray 
subsystem. 

In addition to requesting elimination 
of the NA-2 License Condition 
2.C.(15)(c), the licensee has proposed to 
eliminate the same surveillances on NA- 
1, to which they committed in a letter 
dated September 4, 1879. 

Basis for proposed no.significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
{10 CFR 50.92{c)). A proposed 
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amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee has evaluated the 
proposed change request against the 
standards provided above and has 
determined that this change will not: 

(1) result in a significant increase in the 
probability or consequence of an 
accident previously evaluated..Full-flow 
testing of the inside recirculation spray 
pumps each refueling outage provides a 
more meaningful method of detecting 
pump degradation than inspecting the 
pumps once every five years. Long term 
mechanical reliability and pump 
operability can continue to be ensured 
by the full-flow testing. Any significant 
pump degradation can be identified by 
analysis of the vibration and hydraulic 
data obtained from the full-flow test. 

(2) create the possibility of a new or 
different kind of accident from any 
accident previously identified. Full-flow 
testing of the inside recirculation spray 
pumps each refueling outage provides a 
more meaningful method of detecting 
pump degradation than inspecting the 
pumps once every five years. The full- 
flow pump testing will continue to ensure 
the pumps are capable of performing 
their containment depressurization 
function. Any significant pump 
degradation can be identified by analysis 
of the vibration and hydraulic data 
obtained from the full-flow test. 

(3) result in a significant reduction in a 
margin of safety. Eliminating the 
unnecessary replacement of the inside 
recirculation spray pump bearings and 
performing full-flow testing of the pumps 
each refueling outage will enhance pump 
operability. 

The NRC staff has made a preliminary 
review of the licensee’s analyses of the 
proposed changes and agrees with the 
licensee's conclusion that the three 
standards in 10 CFR 50.92(c) are met. 
Therefore, the staff proposes to 
determine that the proposed 
amendments do not involve a significant 
hazards consideration. 

Local Public Document Room 
location: The Alderman Library, Special 
Collections Department, University of 
Virginia, Charlottesville, Virginia 22903- 
2498. 


Attorney for licensee: Michael W. 
Maupin, Esq., Hunton and Williams, 
P.O. Box 1535, Richmond, Virginia 23212. 

NRC Project Director: Herbert N. 
Berkow 


Virginia Electric and Power Company, 
Docket Nos. 50-280 and 50-281, Surry 
Power Station, Unit Nos. 1 and 2, Surry 
County, Virginia 


Date of amendment requests: August 
1, 1990 

Description of amendment requests: 
The proposed change would revise the 
frequency of the surveillance for the 
outside recirculation spray and 
containment spray weight-loaded check 
valves from every 18 months to every 
refueling outage. This change will make 
the frequency consistent with the intent 
of the surveillance, which is to be 
performed during cold shutdown, and 
would eliminate the need for extensive 
work in a sub-atmospheric containment, 
or the need for a unit shutdown just to 
perform this surveillance test. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. The licensee has 
reviewed the proposed change against 
the above three criteria and has 
determined that operation of the Surry 
Power Station in accordance with the 
proposed change will not: 

1. Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. Operation 
of Surry Power Plant will not be changed. 
Performing the surveillance of the 
{o]utside [rjecirculation [s]pray and 
[c]ontainment {s]pray weight-load check 
valves on a refueling period frequency 
rather than an eighteen (18) month basis 
will not significantly increase the 
potential for a stuck check valve {and/ 
or] the loss of a train of either system. 
The normal operating cycle fuel load is 
designed for eighteen months and the 
surveillance test will normally be 
performed every 18 months plus or minus 
25%. Only when an extended outage is 
required for maintenance or resolution of 
a technical issue would the surveillance 
period extend beyond the plus 25% range. 
Operation of plant equipment is not 
being modified. 

. Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. Changing 
the surveillance frequency of the 
[o]utside [rJecirculation [s}pray and 
{c]ontainment [s]pray weight-load check 
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valves has no impact on plant design or 
operation and in no way impacts the 
accidents previously analyzed. 
Therefore, no new or different of 
accident is created. 

. Involve a significant reduction in the 
margin of safety. No physical plant 
modifications, changes in plant 
operations, or changes in accident 
analysis assumptions are being made. 
Therefore, the accident analysis 
assumptions remain bounding and safety 
margins remain unchanged. 

The staff has reviewed the licensee's 
no significant hazards consideration 
determination and agrees with the 
licensee's analysis. Accordingly, the 
staff proposes to determine that the 
proposed change to the TS does not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: Swem Library, College of 
William and Mary, Williamsburg, 
Virginia 23185. 

Attorney for licensee: Michael W. 
Maupin, Esg., Hunton and Williams, 
Post Office Box 1535, Richmond, 
Virginia 23213. 

NRC Project Director: Herbert N. 
Berkow 


Virginia Electric and Power Company, 
Docket Nos. 50-280 and 50-281, Surry 
Power Station, Unit Nos. 1 and 2, Surry 
County, Virginia 


Date of amendment requests: August 
24, 1990 

Description of amendment requests: 
The proposed amendments would 
provide an alternative to the 
requirement for hourly containment 
entries by a fire watch to compensate 
for an inoperable fire/smoke detector in 
containment. Instead, the change would 
require hourly monitoring of the 
containment resistance temperature 
detectors (RTD) or containment 
inspections every 8 hours. 

Basis for proposed no significant 
hazards consideration determination: 
The Commission has provided 
standards for determining whether a 
significant hazards consideration exists 
(10 CFR 50.92(c)). A proposed 
amendment to an operating license for a 
facility involves no significant hazards 
consideration if operation of the facility 
in accordance with the proposed 
amendment would not: (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 
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The licensee provided the following 
evaluation with regard to the above 
three criteria: 

Virginia Electric and Power Company has 
reviewed the proposed changes against the 
criteria of 10 CFR 50.92 and-has concluded 
that the changes as proposed do not pose a’ 
significant hazards consideration: 
Specifically, operation of the Surry Power 
Station in accordance with the proposed 
changes will not: 

1. Involve a significant increase in the 
probability or consequences of an 
accident previously evaluated. Providing 
an alternate method (permanently 
installed RTDs) to monitor for fire in the 
containment other than.a fire watch has 
not changed the physical plant nor 
altered system operation. Changing the 
required inspection frequency from one 
to eight hours as the alternate backup 
fire detection methad for the 
containment does not significantly 
increase the probability of a fire going 
undetected in the containment. 
Therefore, this change in fire detection 
methods and inspection frequency will 
not significantly change the 
consequences or probability of any 
accident or malfunction. 

. Create the possibility of a new or 
different kind of accident from any 
accident previously evaluated. Because 
physical plant modifications are not 
being made and plant operations are not 
being changed, new accident precursors 
are not being generated. Thus, the 
possibility of a new or different kind of 
accident is not created. 

. Involve a significant reduction ina 
margin of safety. Adequate monitoring 
instrumentation still exists for fire 
detection in the containment using the 
permanently installed RTDs. Asa 
backup to the RTDs, containment 
inspections every eight hours may be 
utilized. Performing an inspection every 
eight hours rather ‘than an inspection 
every hour as a backup to the alternate 
method (RTDs) does not significantly 
impact the margin of safety as defined in 
the Technical Specifications. 

The staff has reviewed the licensee's 
no significant hazards consideration 
determination and agrees with the 
licensee's analysis. Accordingly, the 
staff proposes to determine that the 
proposed changes to the TS do not 
involve a significant hazards 
consideration. 

Local Public Document Room 
location: Swem Library, College of 
William and Mary, Wi 
Virginia 23185. 

Attorney for licensee: Michael W. 
Maupin, Esq., Hunton and Williams, 
Post Office Box 1535, Richmond, 
Virginia 23213. 

NRC Seajeet nator: Herbert N. 
Berkow 


Previously Published Notices of 
Consideration of Issuance-of 
Amendments te Operating Licenses and 
Proposed No Significant Hazards 


The following notices were previously 
published as separate.individual 
notices. The notice content was the 
same as above. They were published as 
individual notices either because fime 
did not allow the Commission to wait 
for this biweekly notice or because the 
action involved exigent circumstances. 
They are repeated here because the 
biweekly notice lists all amendments 
issued or proposed to be issued 
involving no significant hazards 
consideration. 

For details, see the individual notice 
in the Federal Register on the day and 
page cited. This notice does not extend 
the notice period of the original notice. 


Asizona Public Service Company, et al., 
Docket No. STN 50-528, Palo Verde 
Nuclear Generating Station, Unit 1, 
Maricopa County, Arizona 

Date of application for amendment: 
November 14, 1990 

Brief description of amendment: The 
proposed amendment would extend the 
date for the next regular inspection of 
steam generator tubes for Unit No. 1 
from the existing intervals of not less 
than twelve nor more than twenty-four 
calendar months after the previous 
inspection to the end of the present fuel 
cycle (Cycle 3), or not more than thirty- 
two calendar months. 

Date of publication of individual 
notice in Federal Register: December 4, 
1990 (55 FR 50066) 

Expiration date of individual notice: 
January 3,1991 . 

Local Public Document Room 
location: Phoenix Public Library, 12 East 
McDowell Road, Phoenix, Arizona 85004 


Notice of Issuance of Amendment to 
Facility Operating License 

During the period since publication of 
the last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application 
complies with the standards and 
requirements of the Atomic Energy Act 
of 1954, as amended {the Act), and the 
Commission's rules and regulations. The 
‘Commission has made appropriate 
findings as required by the Act and the 
Commission's rules and regulations i in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Notice of Consideration of Issuance of 


Amendment to Facility Operating 


License and Proposed No Significant 
Hazards Consideration Determination 


published in the Federai Register as 
indicated. No request for a hearing or 


. petition for leave to intervene was filed 


following this notice. 

Unless otherwise indicated, the 
‘Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion im accordance 
with 10-CFR 51.22. Therefore; pursuant 
to 10 ‘CFR 51.22fb), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental assessment 
under the special circumstances 
provision in 10 CFR 51.12(b) and has 
made a determination based on ‘that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the applications for 
amendments, (2) the amendments, and 
(3) the Commission's related letters, 
Safety Evaluations and/or 
Environmental Assessments as 
indicated. All of these items are 
available for public inspection at the 
‘Commission's Public Document Room, 
the Gelman Building, 2120 L Street, 
N.W., Washington, D.C., and at the local 
public document rooms for the 
particular facilities involved. A copy of 
items (2) and (3) may be obtained upon 
request addressed to the U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, Attention: Director, Division 
of Reactor Projects. 


Alabama Power Company, Docket No. 
50-364, Joseph M. Farley Nuclear Plant, 
Unit 2, Houston County, Alabama. 


Date of application for amendment: 
July 31, 1990 

Brief description of amendment: The 
amendment changes the Technical 
Specifications to allow an average of 15 
percent steam generator tube plugging 
with a peak of 20 percent in any one 
steam generator. The amendment also 
includes an approximate 1.5 percent 
reduction in the reactor coolant system 
thermal design flow. 

Date of issuance: December 6, 1990 

Effective date: December 6, 1990 

Amendment No.: 79 

Facility Operating License No. NPF-8. 
Amendment revises the Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 22, 1990 (55. FR 34363) 
The Commission's related evaluation of 
the amendment is contained in .a Safety 
Evaluation dated December 6. 1990. 

No significant hazards consideration 
comunents recerved: No 





Local Public Document Room 
location: Houston-Love Memorial 
Library, 212 W. Burdeshaw Street, P. O. 
Box 1369, Dothan, Alabama 36302 


Baltimore Gas and Electric Company, 
Docket Nos. 50-317 and 50-318, Calvert 
Cliffs Nuclear Power Plant, Unit Nos. 1 
and 2, Calvert County, Maryland 


Date of application for amendments: 
January 20, 1989, as supplemented on 
June 30, 1989 and October 4, 1990. 

Brief description of amendments: 
Revise the auxiliary feedwater (AFW) 
actuation delay time in Technical 
Specification (TS) Table 3.3-5, Item 10, 
of the Engineered Safety Features 
Reponse Times. The amendments 
change the response (delay) time from 
less than or equal to 54.5 seconds to less 
than or equal to 180 seconds. The new 
response time is applicable to the steam- 
driven and motor-driven AFW pumps. 

Date of issuance: December 4, 1990 

Effective date: December 4, 1990 

Amendment Nos.: 149 and 130 

Facility Operating License Nos. DPR- 
53 and DPR-69. Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: October 31, 1990 (55 FR 45877) 
The Commission's related evaluation of 
these amendments is contained in a 
Safety Evaluation dated December 4, 
1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Calvert County Library, Prince 
Frederick, Maryland. 


Carolina Power & Light Company, et al., 
Docket Nos. 50-325 and 50-324, 
Brunswick Steam Electric Plant, Units 1 
and 2, Brunswick County, North 
Carolina 

Date of application for amendments: 
February 29, 1988, superseded 
September 20, 1989, as supplemented 
December 5, 1989, February 15, August 9, 
and October 24, 1990. 

Description of amendments: The 
amendments change the Technical 
Specifications to revise TS 3/4.3.2 to 
clarify Instrument Tables 3.3.2-1, 3.3.2-2, 
3.3.2-3 and 4.3.2-1, and revise Section 3/ 
4.6.3 to move the primary containment 
isolation valve and secondary 
containment isolation damper tables to 
plant procedures. 

Date of issuance: December 5, 1990 

Effective date: December 5, 1990 

Amendment Nos.: 149 and 179 

Facility Operating License Nos. DPR- 
71 and DPR-62. Amendments revise the 
Technical Specifications. 

Date of initial notice in Federal 
Register: March 7, 1990 (55 FR 8219) The 
August 9, 1990, letter provided clarifying 


information that did not change the 
initial determination of no significant 
hazards consideration as published in 
the Federal Register. 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated December 5, 
1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University of North Carolina at 
Wilmington, William Madison Randall 
Library, 601 S. College Road, 
Wilmington, North Carolina 28403-3297. 


Connecticut Yankee Atomic Power 
Company, Docket No. 50-213, Haddam 
Neck Plant, Middlesex County, 
Connecticut 


Date of application for amendment: 
June 14, 1990 

Brief description of amendment: The 
amendment will add an exception to the 
requirements of Technical Specification 
(TS) 4.0.4 for performing the E-bar 
surveillance (TS Table 4.4-4, Item 3) 
prior to entry into Mode 1. In addition, 
the amendment will correct 
typographical errors in Section 3/4.3.3 of 
the INDEX and ACTION items 54 and 55 
of Table 3.3-11 to reference ACTION 53 
instead of ACTION 48. 

Date of Issuance: December 4, 1990 

Effective date: December 4, 1990 

Amendment No.: 133 

Facility Operating License No. DPR- 
61. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: July 25, 1990 (55 FR 30293) The 
Commission’s related evaluation of this 
amendment is contained in a Safety 
Evaluation dated December 4, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Russell Library, 123 Broad 
Street, Middletown, Connecticut 06457. 


Duke Power Company, et al., Docket 
Nos. 50-413 and 50-414, Catawba 
Nuclear Station, Units 1 and 2, York 
County, South Carolina 


Date of application for amendments: 
October 28, 1987, as supplemented 
October 30 and November 10, 1989, July 
13 and September 25, 1990. 

Brief description of amendments: The 
amendments modify the Technical 
Specifications (TSs) to eliminate 
typographical errors, provide additional 
clarification, and improve consistency. 
A portion of the licensee’s application 
will be handled separately. 

Date of issuance: November 29, 1990 

Effective date: November 29, 1990 

Amendment Nos.: 80 & 74 
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Facility Operating License Nos. NPF- 
35 and NPF-52: Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: November 15, 1989 (54 FR 
47601) Since the date of the initial 
notice, the licensee supplemented the 
application by submittals dated 
November 10, 1989, July 13 and 
September 25, 1990. These submittals 
clarified and corrected certain aspects 
of the application. Thus, the substance 
of the changes noticed in the Federal 
Register and the proposed no significant 
hazards consideration determination 
were not affected. 

The Commission's related evaluation 
of the amendments is contained in a 
Safety Evaluation dated November 29, 
1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: York County Library, 138 East 
Black Street, Rock Hill, South Carolina 
29730 


Duke Power Company, et al., Docket 
Nos. 50-413 and 50-414, Catawba 
Nuclear Station, Units 1 and 2, York 
County, South Carolina 


Date of application for amendments: 
March 13, 1990, as supplemented May 4, 
1990 

Brief description of amendments: The 
amendments relocated the fire 
protection requirements from the TSs to 
the Final Safety Analysis Report, 
Chapter 16.0, Catawba Selected 
Licensee Commitments. This relocation 
is in accordance with NRC Generic 
Letters 86-10 and 88-12. 

Date of issuance: November 30, 1990 

Effective date: November 30, 1990 

Amendment Nos.: 81 and 75 

Facility Operating License Nos. NPF- 
35 and NPF-52: Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: August 22, 1990 (55 FR 34367) 
The Commission's related evaluation of 
the amendments is contained in a Safety 
Evaluation dated November 30, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Reom 
location: York County Library, 138 East 
Black Street, Rock Hill, South Carolina 
29730 


Duke Power Company, et al., Docket 
Nos. 50-413 and 50-414, Catawba 
Nuclear Station, Units 1 and 2, York 
County, South Carolina 

Date of application for amendments: 
March 13, 1990 

Brief description of amendments: The 
amendments modify Technical 





Federal. Register / Vol. 55, No. 248 / Wednesday, December 26,:1990 / Notices 


Specifications 3.1.2.5a., 3.1.2.5b. and 
3.1.2.6a. and their associated Bases to 
revise the required volumes for the Boric 
Acid Tank and the Refueling Water 
Storage Tank. 

Date of issuance: November 30, 1990 

Effective date: November 30, 1990 

Amendment Nos.: 82 and 76 

Facility Operating License Nos. NPF- 
35 and NPF-52. Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: August 22, 1990 (55 FR 34366) 
The Commission's related evaluation of 
the amendments is contained in a Safety 
Evaluation dated November 30, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: York County Library, 138 East 
Black Street, Rock Hill, South Carolina 
29730 


Duke Power Company, Docket Nos. 50- 
269, 50-270 and 50-287, Oconee Nuclear 
Station, Units 1, 2 and 3, Oconee County, 
South Carolina 


Date of application for amendments: 
July 19, 1990 

Brief description of amendmenis: The 
amendments revise Technical 
Specification 2.3 to establish a revised 
Reactor Protective System trip setpoint 
for the Reactor Coolant Pump monitors. 

Date of issuance: December 5, 1990 

Effective date: December 5, 1990 

Amendment Nos.: 186, 186 and 183 

Facility Operating License Nos. DPR- 
38, DPR-47 and DPR-55. Amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register: August 22, 1990 (55 FR 34368) 
The Commission's related evaluation of 
the amendments is contained in a Safety 
Evaluation dated December 5, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Oconee County Library, 501 
West South Broad Street, Walhalla, 
South Carolina 29691 


Entergy Operations, Inc., Docket No. 50- 
382, Waterford Steam Electric Station, 
Unit 3, St. Charles Parish, Louisiana 


Date of amendment request: February 
12, 1990 

Brief description of amendment: The 
amendment revised the Technical 
Specifications to establish a single 
criterion for recirculation flow pump 
differential pressure and a single 
criterion for required high pressure 
safety injection (HPSI) pump flow during 
recirculation surveillance test. 

Date of issuance: December 10, 1990 

Effective date: December 10, 1990 

Amendment No.: 64 


Facility Operating License No. NPF- 
38. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: April 4, 1990 (55 FR 12597) The 
Commission’s related evaluation of the 
amendment is contained in a Safety 
Evaluation dated December 10, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: University of New Orleans 
Library, Louisiana Collection, Lakefront, 
New Orleans, Louisiana 70122. 


Entergy Operations, Inc., System Energy 
Resources, Inc., South Mississippi 
Electric Power Association, and 
Mississippi Power & Light Company, 
Docket No. 50-416, Grand Gulf Nuclear 
Station, Unit 1, Claiborne County, 
Mississippi 


Date of application for amendment: 
August 9, 1990 

Brief description of amendment: The 
amendment changes the Technical 
Specifications (TS) Section 6.0, 
“Administrative Controls” to reflect a 
position title change from Vice 
President, Nuclear Operations to Vice 
President, Operations GGNS. 

Date of issuance: December 4, 1990 

Effective date: December 4, 1990 

Amendment No: 74 

Facility Operating License No. NPF- 
29. Amendment revises the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 5, 1990 (55 FR 
36342) The Commission's related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
December 4, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Hinds Junior College, 
McLendon Library, Raymond, 
Mississippi 39154. 


Entergy Operations, Inc., Docket No. 50- 
313, Arkansas Nuclear One, Unit No. 1, 
Pope County, Arkansas 


Date of amendment request: August 8, 
1990, as supplemented by letters dated 
August 23, October 25, November 5, 
November 7, and November 14 (2 
letters) 1990. 

Brief description of amendment: The 
amendment revised license condition 
2.c.(1) to increase the authorized steady- 
state reactor core power level to a 
maximum of 2568 megawatts thermal 
(100% of full power). The amendment 
also revises the TSs to reflect an 
increase in the Borated Water Storage 
Tank (BWST) level and revises the 
number of high pressure injection motor 


53081 


operated valves referenced in the 
Technical Specifications. 

Date of issuance: December 5, 1990 

Effective date: December 5, 1990 

Amendment No.: 140 

Facility Operating License No. DPR- 
51. Amendment revised the license and 
the Technical Specifications. 

Date of initial notice in Federal 
Register: September 19, 1990 (55 FR 
38601) The August 23, October 25, 
November 5, November 7 and November 
14 (2 letters), 1990 supplements provided 
clarifying information and did not 
change the proposed finding of the 
original notice. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 5, 
1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
Jocation: Tomlinson Library, Arkansas 
Tech University, Russellville, Arkansas 
72801 


Gulf States Utilities Company, Docket 
No. 50-458, River Bend Station, Unit 1 
West Feliciana Parish, Louisiana 


Date of amendment request: 
September 28, 1990 

Brief description of amendment: The 
amendment modified Technical 
Specification (TS) 6.5.2.1, “Technical 
Review and Control,” to allow 
managers/department heads to approve 
procedures within their own area of 
responsibility. 

Date of issuance: December 6, 1990 

Effective date: December 6, 1990 

Amendment No.: 53 

Facility Operating License No. NPF- 
47. The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: October 31, 1990 (55 FR 45882) 
The Commission’s related evaluation of 
the amendment is contained in a Safety 
Evaluation dated December 6, 1990 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: Government Documents 
Department, Louisiana State University, 
Baton Rouge, Louisiana 70803 


Illinois Power Company and Soyland 
Power Cooperative, Inc., Docket No. 50- 
461, Clinton Power Station, Unit No. 1, 
DeWitt County, Hlinois 


Date of application for amendment: 
June 30, 1989 and supplemented October 
9, 1990. The supplement was within the 
scope of the original amendment 
request, as noticed in the Federal 
Register, and was determined not to 
have affected the staff's proposed 





determination that the request involved 
determination. 


i request: 
This amendment revised the values for 


the heat energy required to be 
dissipated from the Standby Gas 
Treatment System and the Control 
Room Ventilation System heaters and 
added a note which removes the 
OPERABILITY requirements for 4 valves 
from the Remote Shutdown system 
controls. 

Date of issuance: December 7, 1990 

Effective date: December 7, 1990 

Amendment No.: 55 

Facility Operating License No. NPF- 
62. The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: October 3, 1990 (55 FR 40468 
and 40469) The Commission's related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
December 7, 1999. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: The Vespasian Warner Public 
Library, 120 West Johnson Street, 
Clinton, Hiinois 61727. 


Illinois Power Company and Soyland 
Power Cooperative, Inc., Docket No. 50- 
461, Clinton Power Station, Unit No. 1, 
DeWitt County, Ilineis 


Date of application for amendment: 
June 30, 1989 

Description of amendment request: 
The amendment revised Technical 
Specification Section 3.5.2, 3.9.11.1, and 
3.9.11.2 to add 3.0.4 exemptions to 
certain ECCS and RHR action 
requirements for operations in modes 4 
and 5. 

Date of issuance: December 11, 1990 

Effective date: December 11, 1990 

Amendment No.: 56 

Facility Operating License No. NPF- 
62. The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: October 3, 1990 (55 FR 40468) 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated December 11, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: The Vespasian Warner Public 
Library, 120 West Johnson Street, 
Clinton, Illinois 61727. 


Omaha Public Power District, Docket 
No. 50-285, Fort Calhoun Station, Unit 
No. 1, Washington County, Nebraska 
Date of amendment request: 
Septebmer 28, 1980. 
Brief description of amendment: The 
amendment deleted redundant 


surveillance requirements and corrected 
an error contained in the Technical 
Specifications. Also, a specification was 
renumbered as a result of deleting 
specifications. 

Date of issuance: December 3, 1990 

Effective date: December 3, 1990 

Amendment No.: 135 

Facility Operating License No. DPR- 
40. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: October 31, 1990 (55 FR 45886) 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated December 3, 1990 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: W. Dale Clark Library, 215 
South 15th Street, Omaha, Nebraska 
68102 


Omaha Public Power District, Docket 
No. 50-285, Fort Calhoun Station, Unit 
No. 1, Washington County, Nebraska 


Date of amendment request: June 28, 
1980, as supplemented August 2 and 
November 15, 1990 

Brief description of amendment: The 
amendment made changes to the 
Technical Specifications to restrict the 
containment spray system use as a 
backup for shutdown cooling. 

Date of issuance: December 12, 1990 

Effective date: December 122, 1990 

Amendment No.: 136 

Facility Operating License No. DPR- 
40. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: September 5, 1990 (55 FR 
36347) The November 15, 1990 submittal 
omitted the reference to Section 6.3 to 
the Technical Specifications because 
this reference did not support any 
specific statement in the Bases Section 
of Specification 3.16 and further avoided 
any confusion with this reference. 

The Commission's related evaluation 
of the amendment is contained in a 
Safety Evaluation dated December 12, 
1990 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: W. Dale Clark Library, 215 
South 15th Street, Omaha, Nebraska 
68102 


Pacific Gas and Electric Company, 
Docket Nos. 50-275 and 50-323, Diablo 
Canyon Nuclear Power Plant, Unit Nos. 
1 and 2, San Luis Obispo County, 
California 

Date of apptication amendments: 
November 16, 1989 (Reference LAR 89- 
14} 
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Brief description of amendments: The 
amendments revised the Technical 
Specification 4.0.2 to remove the 3.25 
limit for extending three consecutive 
surveillance intervals. This revision is in 
accordance with the guidance provided 
by Generic Letter 89-14, “Line Item 
Improvements in Technical 
Specifications - Removal of the 3.25 
Limit on Extending Surveillance 
Intervals.” 

Date of issuance: December 7, 1990 

Effective date: December 7, 1990 

Amendment Nos.: 57 and 56 

Facility Operating License Nos. DPR- 
80 and DPR-&2: The amendments 
revised the Technical Specifications. 

Date of initial notice in Federal 
Register: December 13, 1989 (54 FR 
51256) The Commission’s related 
evaluation of the amendments is 
contained in a Safety Evaluation dated 
December 7, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: California Polytechnic State 
University, Robert E. Kennedy Library, 
Government Documents and Maps 
Department, San Luis Obispo, California 
93407 


Public Service Company of New 
Hampshire, Docket No. 50-443, Seabrook 
Station, Rockingham County, New 
Hampshire 

Date of application for amendment: 
October 19, 1990 

Brief description of amendment: This 
amendment would revise the Technical 
Specifications for Seabrook Station Unit 
1 involving DC battery surveillance 
testing. 

Date of issuance: December 6, 1990 

Effective date: December 6, 1996, and 
be implemented within 30 days 

Amendment No.: 2 

Facility Operating License No. NPF- 
86: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: November 5, 1990 (55 FR 
46593). The Commission's related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
December 6, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Exeter Public Library, 47 Front 
Street, Exeter, New Hampshire 03833. 


Tennessee Valley Authority, Docket No. 
50-260, Browns Ferry Nuclear Piant, Unit 
2, Limestone County, Alabama 


Date of application for amendment: 
May 24, 1990 (TS 287) 
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Brief description of amendment: The 
amendment changes the Technical 
Specification (TS) to 1) delete references 
to the function listed as “Instrument 
Channel-Reactor Low Pressure” from 
Tables 3.2.B and 4.2.B and 2) revise 
functional testing and calibration 
frequencies of reactor pressure switches 
used for inter-system overpressure 
protection listed on Table 4.2.A. 

Date of issuance: December 10, 1990 

Effective date: December 10, 1990, and 
shall be implemented within 30 days 

Amendment No.: 180 

Facility Operating License No. DPR- 
52: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: August 8, 1990 (55 FR 32332) 
The September 17, 1990 letter provided 
clarifying information that did not 
change the initial determination of no 
significant hazards consideration as 
previously published in the Federal 
Register. The Commission's related 
evaluation of the amendment is 
contained in a Safety Evaluation dated 
December 10, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Athens Public Library, South 
Street, Athens, Alabama 35611. 


Tennessee Valley Authority, Docket 
Nos. 50-327 and 50-328, Sequoyah 
Nuclear Plant, Units 1 and 2 Hamilton 
County, Tennessee 


Date of application for amendments: 
January 22, 1990 (TS 89-30) 

Brief description of amendments: The 
amendments revise Section 3/4.3.3, 
Monitoring Instrumentation, of the 
Sequoyah Nuclear Plant, Units 1 and 2, 
Technical Specifications (TSs). The 
changes revise the requirements in TS 
3/4.2.2.7, Accident Monitoring 
Instrumentation by (1) deleting Table 
4.3-7 and adding requirements to 
Surveillance Requirement 4.3.3.7, (2) 
transferring the action statements for 
Limiting Condition for Operation 3.3.3.7 
to Table 3.3-10 and revising the action 
statements and the minimum channels 
required, and (3) revising the 
instruments listed in Table 3.3-10. The 
position indication for the pressurizer 
power-operated relief and block valves, 
and the safety valves, and the high- 
range and mid-range effluent monitors 
for noble gases are being deleted from 
Table 3.3-10. The narrow-range 
containment pressure, the auxiliary 
feedwater level control valve position 
indication, and the source-range and 
intermediate-range neutron flux 
instruments are being added to Table 
3.3-10. The revisions to Table 3.3-10 also 
add information on the instrument loops 


associated with the individual 
instrument listed in the table. The 
instruments for Unit 1 were modified to 
meet the provisions of Regulatory Guide 
(RG) 1.97 in the Unit 1 Cycle 4 refueling 
outage, which was completed in May 
1990. The modifications at Unit 2 to 
upgrade the instruments were completed 
during the recently completed Unit 2 
Cycle 4 refueling outage. 

In the licensee’s application, the only 
instrumentation that the licensee 
proposed for Table 3.3-10, Accident 
Monitoring Instrumentation, is the RG 
1.97 Type A, Category 1 instrumentation 
for Sequoyah. It is the staff's position 
that all RG 1.97 Category 1 
instrumentation, not just the Type A, 
should be listed in the TSs. Therefore, 
the licensee was requested, within 120 
days of receipt of these amendments, to 
(1) withdraw the request to delete the 
wide-range containment pressure and 
reactor vessel level instrumentation 
from Table 3.3-10, (2) propose adding the 
following RG 1.97 Category 1 
instruments to Table 3.3-10: (a) 
containment isolation valve position 
indication and (b) the essential raw 
cooling water system to auxiliary 
feedwater pumps valve position 
indication, and (3) withdraw or revise 
the request to revise the bases of TS 3/ 
4.3.3.7 concerning RG 1.97, Type A, 
Category 1 instruments. The list of RG 
1.97 Category 1 instrumentation for 
Sequoyah is Attachment 1 to the 
licensee’s letter dated May 7, 1990 on 
RG 1.97. 

It is also the staff’s position that the 
action statements in Table 3.3-10 for the 
subcooling margin monitor should be in 
agreement with the guidance in Generic 
Letter (GL) 83-37 dated‘Novemebr 1, 
1983. Therefore, the licensee was also 
requested, within 120 days of receipt of 
these amendments, to (1) propose action 
statements for inoperable subcooling 
margin monitors consistent with the 
guidance in GL 83-37 or (2) provide 
justification that this guidance for these 
monitors in GL 83-37 is not applicable to 
Sequoyah. 

Date of issuance: December 7, 1990 

Effective date: December 7, 1990 

Amendment Nos.: 149, 135 

Facility Operating License No. DPR- 
77 and DPR-79: Amendments revise the 
Technical Specifications. 

Date of initial notice in Federal 
Register: February 21, 1990 (55 FR 6118) 
The Commission’s related evaluation of 
the amendments is contained in a Safety 
Evaluation dated December 7, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Chattanooga-Hamilton County 


Library, 1001 Broad Street, Chattanooga, 
Tennessee 37402. 


Tennessee Valley Authority Docket No. 
50-328, Sequoyah Nuclear Plant, Unit 2, 
Hamilton County, Tennessee 


Date of application for amendment: 
May 4, 1990 (TS 90-07) 

Brief description of amendment: This 
amendment modifies Table 3.3-11, Fire 
Detection Instruments, of the Sequoyah 
Unit 2 Technical Specifications (TSs). 
The changes add two smoke detectors 
which were installed in the volume 
control tank room during the recent Unit 
2 Cycle 4 refueling outage. 

In the application, the licensee also 
proposed changes to Table 3.3-11 of the 
Sequoyah Unit 1 TSs. These changes 
were issued by letter dated July 27, 1990 
after these detectors were installed in 
the Unit 1 volume control tank room 
during the Unit 1 Cycle 4 refueling 
outage. 

Date of issuance: December 10, 1990 

Effective date: December 10, 1990 

Amendment No.: 137 

Facility Operating License No. DPR- 
79. Amendment revised the Unit 2 
Technical Specifications. 

Date of initial notice in Federal 
Register: June 13, 1990 (55 FR 24004) The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated December 10, 1990. 

No significant hazards consideration 
comments received: No 

Local Public Document Room 
location: Chattanooga-Hamilton County 
Library, 1001 Broad Street, Chattanooga, 
Tennessee 37402. 


Tennessee Valley Authority, Docket No. 
50-328, Sequoyah Nuclear Plant, Unit 2, 
Hamilton County, Tennessee 


Date of application for amendment: 
May 21, 1990, as supplemented by the 
letter dated November 13, 1990 (TS 90- 
14) 

Brief description of amendment: This 
amendment modifies the Sequoyah 
Nuclear Plant, Unit 2, Technical 
Specifications (TSs). The changes revise 
valve nomenclature in TS Table 3.6-2, 
Containment Isolation Valves. The 
nomenclature of nine sampling valves in 
the table is changed from flow control 
valve (FCV) to flow solenoid valve 
(FSV). The numbered valves affected by 
this amendment were reduced from 14 to 
nine in the letter dated November 21, 
1990. The Unit 2 valves were changed in 
the recently completed Unit 2 Cycle 4 
refueling outage. The maximum allowed 
valve closure times for these valves are 
not being changed by this amendment. 
The number of valves affected by this 
amendment was reduced from 14 to 9 in 





the letter dated November 13, 1990. In 
the application, changes were also 
requested to Table 3.6-2 of the Sequoyah 
Unit 1 TSs. These changes were issued 
as Amendment 145 to the Unit 1 TSs in 
the staff's letter dated September 20, 
1990 after these valves were replaced in 
the Unit 1 Cycle 4 refueling outage. 

Date of issuance: December 10, 1990 

Effective date: December 10, 1990 

Amendment No.: 136 

Facility Operating License No. DPR- 
79. Amendment revised the Unit 2 
Technical Specifications. 

Date of initial netice in Federal 
Register: June 27, 1990 (55 FR 26296} The 
Commission's related evaluation of the 
amendment is contained im a Safety 


Jocation: Chattanooga-Hamilton County 
Library, 1001 Broad Street, Chattanooga, 


Date of application for amendment: 
November 14, 1989 

Brief description of amendment: This 
amendment revised Technical 
Specification (TS) Section 6.4.1, 
“Training,” to delete the references to 


revision of 10 CFR Part 55. The revised 
rule became effective on May 26, 1987. 
The new rule is more restrictive and 
adds additional requirements for 
operator training and qualification. 

Date of issuance: December 7, 1990 

Effective date: December 7, 1990 

Amendment No.: 60 

Facility Operating License No. NPF- 
30. Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 


No significant hazards consideration 

Local Public Document Room 
location: Callaway County Public 
Library, 710 Court Street, Fulton, 
Missouri 65251 and the John M. Olin 
Library, Washington University, Skinker 
and Lindell Boulevards, St. Louis, 
Missouri 63130. 


Virginia Electric and Power Company, et 
al., Docket Nos. 50-338 and 58-339, North 
Anna Power Station, Units No. 1 and No. 
2, Louisa County, Virginia 

Date of application for amendments: 
August 22, 1990 

Brief description of amendments: The 
amendments change the title of the 
Nuclear Safety Engineering (NSE} group 
to the Station Nuclear Safety (SNS). In 
addition, an intermediate NA-1&2 
organizational position, the Supervisor 
Shift Operations, is created to fulfill the 
functions of the ‘ tions Manager” 
described in ANS-3.1 (Draft 12/79). 

Date of issuance: December 4, 1990 

Effective date: December 4, 1990 

Amendment Nos.: 142, 125 

Facility Operating License Nos. NPF-4 
and NPF-7. Amendments revised the 
Technical Specifications. . 

Date of initial notice in Federal 
Register: October 30, 1990 (55FR 45696) 
The Commission's related evaluation of 
the amendments is contained in a Safety 
Evaluation dated December 4, 1990. 

No significant hazards consideration 
comments received: No. 

Local Public Document Room 
location: The Alderman Library, Special 
Collections Department, University of 
Virginia, Charlottesville, Virginia 22903- 
2498. 


Virginia Electric and Pewer Company, 
Docket Ne. 58-281, Surry Power Station, 
Unit No. 2, Surry County, Virginia. 

Date of application for amendment: 

14, 1996 

Brief description of amendment: The 
amendment documents in the Technical 
Specifications a one-time exemption 
from requirements of Appendix J to 10 
CFR Part 50. This exemption was 
granted on September 26, 1990, and 
permits delaying the Type C local leak 
rate tests for 76 containment isolation 
valves associated with 42 penetrations 
until Apri 30, 1991. It is the staff's 
understanding that VEPCO intends te 
test these valves during the Cycle 10 
refueling outage, scheduled to start April 
5, 1991, or during an earlier outage of 
sufficient duration. 

Date of issuance: December 4, 1990 

Effective date: December 4, 1998 

Amendment Na. 145 

Facility Operating License No. DPR- 
37: Amendment revised the Technical 
Specifications. 

Date of initial notice in Federal 
Register: October 31, 1990 (55 FR 45886) 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated December 4, 1990. 

No significant hazards consideration 
comments received No 

Local Public. Document Room 
location: Swem Library, College of 
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William and Mary, Williamsburg, 
Virginia 23185 

Virginia Electric and Power Company, 
Docket Nos. 50-280 and 50-281, Surry 
Power Station, Unit Nos. 1 and 2, Surry 
County, Virginia. 

Date of application for amendments: 
June 25, 1990 

Brief description of amendments: 
These amendments delete the 100 psi 
overpressure leakage test requirement 
after the reactor coolant system has 
been closed. Instead, a leakage test will 
be performed at normal operating 
pressure and temperature in accordance 
with ASME Code requirements. 

Date of issuance: December 5, 1990 

Effective date: December 5, 1990 

Amendment Nos. 149 & 146 

Facility Operating License Nos. DPR- 
32 and DPR-37: Amendments revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: July 25, 1990 (55 FR 30321} The 
Commission's related evaluation of the 
amendment is contained in a Safety 
Evaluation dated December 5, 1990. 

No significant hazards consideration 
comments received: No 

Loca! Public Document Room 
location: Swem Library, College of 
William and Mary, Williamsburg, 
Virginia 23185. 


Washington Public Power Supply 
System, Docket No. 58-397, Nuclear 
Project No. 2, Benton County, 
Washington 


Date of application for amendment: 
September 14, 1989 

Brief description of amendment: The 
amendment modifies reactor protection 
system surveillance frequencies and 
alfowable outage times to conform to 
those stated in the Boiling Water 
Reactor Owner’s Group (BWROG] 
Topical Report NEDC-30851P. The 
BWROG topical report included 
reliability analyses supporting 
improvements to reactor protection 
system surveillance test intervals and 
allowed outage times. The NRC found 
the BWR Owner's Group study and its 
application to the licensee's technical 
specifications acceptable. 

Date of issuance: December 4, 1990 

Effective date: December 4, 1990 

Amendment No.: 90 

Facility Operating License No. NPF- 
21: The amendment revised the 
Technical Specifications. 

Date of initial notice in Federal 
Register: October 18, 1989 (54 FR 42867} 
The Commission's related evaluation of 
the amendment is contained in a Safety 
Evaluation dated December 4, 1990. 
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No significant hazards consideration 
comments requested: No. 

Local Public Document Room 
location: Richland Public Library, 955 
Northgate Street, Richland, Washington 
99352 


Notice of Issuance of Amendment to 
Facility Operating License and Final 
Determination of No Significant Hazards 
Consideration and Opportunity for 
Hearing (Exigent or Emergency 
Circumstances) 


During the period since publication of 
the last biweekly notice, the 
Commission has issued the following 
amendments. The Commission has 
determined for each of these 
amendments that the application for the 
amendment complies with the standards 
and requirements of the Atomic Energy 
Act of 1954, as amended (the Act), and 
the Commission's rules and regulations. 
The Commission has made appropriate 
findings as required by the Act and the 
Commission’s rules and regulations in 10 
CFR Chapter I, which are set forth in the 
license amendment. 

Because of exigent or emergency 
circumstances associated with the date 
the amendment was needed, there was 
not time for the Commission to publish, 
for public comment before issuance, its 
usual 30-day Notice of Consideration of 
Issuance of Amendment and Proposed 
No Significant Hazards Consideration 
Determination and Opportunity for a 
Hearing. For exigent circumstances, the 
Commission has either issued a Federal 
Register notice providing opportunity for 
public comment or has used local media 
to provide notice to the public in the 
area surrounding a licensee's facility of 
the licensee’s application and of the 
Commission’s proposed determination 
of no significant hazards consideration. 
The Commission has provided a 
reasonable opportunity for the public to 
comment, using its best efforts to make 
available to the public means of 
communication for the public to respond 
quickly, and in the case of telephone 
comments, the comments have been 
recorded or transcribed as appropriate 
and the licensee has been informed of 
the public comments. 

In circumstances where failure to act 
in a timely way would have resulted, for 
example, in derating or shutdown of a 
nuclear power plant or in prevention of 
either resumption of operation or of 
increase in power output up to the 
plant's licensed power level, the 
Commission may not have had.an 
opportunity to provide for public 
comment on its:no significant hazards 
determination. In such case, the license 
amendment has been issued without 
opportunity for comment. If there has 


been some time for public comment but 
less than 30 days, the Commission may 
provide an opportunity for public 
comment. If comments have been 
requested, it is so stated. In either event, 
the State has been consulted by 
telephone whenever possible. 

Under its regulations, the Commission 
may issue and make an amendment 
immediately effective, notwithstanding 
the pendency before it of a request for a 
hearing from any person, in advance of 
the holding and completion of any 
required hearing, where it has 
determined that no significant hazards 
consideration is involved. 

The Commission has applied the 
standards of 10 CFR 50.92 and has made 
a final determination that the 
amendment involves no significant 
hazards consideration. The basis for this 
determination is contained in the 
documents related to this action. 
Accordingly, the amendments have been 
issued and made effective as indicated. 

Unless otherwise indicated, the 
Commission has determined that these 
amendments satisfy the criteria for 
categorical exclusion in accordance 
with 10 CFR 51.22. Therefore, pursuant 
to 10 CFR 51.22(b), no environmental 
impact statement or environmental 
assessment need be prepared for these 
amendments. If the Commission has 
prepared an environmental! assessment 
under the special circumstances 
provision in 10 CFR 51.12{b} and has 
made a determination based on that 
assessment, it is so indicated. 

For further details with respect to the 
action see (1) the application for 
amendment, (2) the amendment to 
Facility Operating License, and (3) the 
Commission’s related letter, Safety 
Evaluation and/or Environmental 
Assessment, as indicated. All of these 
items are available for public inspection 
at the Commission's Public Document 
Room, the Gelman Building, 2120 L 
Street, N.W., Washington, D.C., and at 
the local public document room for the 
particular facility invelved. 

A copy of items (2) and {3} may be 
obtained upon request addressed to the 
U. S. Nuclear Regulatery Commission, 
Washington, D.C. 20555, Attention: 
Director, Division of Reactor Projects. 

The Commission is also offering an 
opportunity for a hearing with respect to 
the issuance of the amendments. By 
January 25, 1991, the licensee may file a 
request for a hearing with respect to 
issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 


hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR Part 2. If a 
request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding and how 
that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) the nature of the 
petitioner’s right under the Act to be 
made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other interest in 
the proceeding; and (3) the possible 
effect of any order which may be 
entered in the proceeding on the 
petitioner's interest. The petition should 
also identify the specific aspect(s) of the 
subject matter of the proceeding as to 
which petitioner wishes to intervene. 
Any person who has filed a petition for 
leave to intervene or who has been 
admitted as a party may amend the 
petition without requesting leave of the 
Board up to fifteen (15) days prior to the 
first prehearing conference scheduled in 
the proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C. 
20555 and at the Local Public Document 
Room for the particular facility involved. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the preceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 





rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a material issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendments under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opportunity to 
present evidence and cross-examine 
witnesses. 

Since the Commission has made a 
final determination that the amendment 
involves no significant hazards 
consideration, if a hearing is requested, 
it will not stay the effectiveness of the 
amendment. Any hearing held would 
take place while the amendment is in 
effect. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, D.C. 20555, Attention: 
Docketing and Services Branch, or may 
be delivered to the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, N.W., Washington, D.C., 
by the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1-(800) 325-6000 (in 
Missouri 1-(800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
{Project Director): petitioner's name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
D.C. 20555, and to the attorney for the 
licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 
for hearing will not be entertained 


absent a determination by the 
Commission, the presiding officer or the 
Atomic Safety and Licensing Board, that 
the petition and/or request should be 
granted based upon a balancing of the 
factors specified in 10 CFR 2.714(a)(1)(i)- 
(v) and 2.714{d). 


Entergy Operations, Inc., Docket No. 50- 
313, Arkansas Nuclear One, Unit No. 1, 
Pope County, Arkansas 


Date of amendment request: 
November 14, 1990 as supplemented by 
letter dated November 29, 1990. 

Brief description of amendment: The 
amendment revised TS 5.3.1.1 regarding 
the composition of fuel assemblies to 
allow the use of a stainless steel rod in 
place of a fuel rod. 

Date of issuance: December 5, 1990 

Effective date: December 5, 1990 

Amendment No.: 141 

Facility Operating License No. DPR- 
51. Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: No. 

The Commission's related evaluation 
of the amendment, finding of emergency 
circumstances, and final determination 
of no significant hazards consideration 
are contained in a Safety Evaluation 
dated December 5, 1990. 

Attorney for Licensee: Nicholas S. 
Reynolds, Esquire, Winston and Strawn, 
1400 L Street, N.W., Washington, D.C. 
20005-3502 

Local Public Document Room 
location: Tomlinson Library, Arkansas 
Tech University, Russellville, Arkansas 
72801 

NRC Project Director: Theodore R. 
Quay 


Niagara Mohawk Power Corporation, 
Docket No. 50-220, Nine Mile Point 
Nuclear Station, Unit No. 1, Oswego 
County, New York 


Date of application for amendment: 
November 28, 1990, and supplemented 
on December 4, 1990. 

Brief description of amendment: This 
amendment revises Technical 
Specification 3.6.2/4.6.2 to permit 
protective instrumentation channels to 
be placed in an inoperable status for up 
to two hours (up to five hours for the 
High Radiation Main-Steam Line 
Instrument Channel Calibration) for 
required surveillances without placing 
the Trip System in the tripped condition, 
provided at least one operable channel 
in the same Trip System is monitoring 
that parameter. This amendment also 
corrects an editorial error made on page 
191 of the Technical Specifications when 
License Amendment No. 43 was issued 
on May 13, 1981. 
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Date of issuance: December 7, 1990 
Effective date: December 7, 1990 
Amendment No.: 119 

Facility Operating License No. DPR- 
63: Amendment revises the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: No. 

The Commission's related evaluation 
of the amendment, finding of emergency 
circumstances, consultation with the 
State, and final determination of no 
significant hazards consideration are 
contained in a Safety Evaluation dated 
December 7, 1990. 

Local Public Document Room 
Jocation: Reference and Documents 
Department, Penfield Library, State 
University of New York, Oswego, New 
York 13126. 

Attorney for licensee: Mark J. 
Wetterhahn, Esquire, Conner & 
Wetterhahn, Suite 1050, 1747 
Pennsylvania Avenue, N.W., 
Washington, D.C. 20006. 

NRC Project Director Robert A. Capra 


Pennsylvania Power and Light 
Company, Docket No. 50-388 
Susquehanna Steam Electric Station, 
Unit 2, Luzerne County, Pennsylvania 


Date of Application for amendment: 
October 30, 1990 

Brief description of amendment: The 
amendments changed the Technical 
Specifications on an emergency basis, 
permitting relief from the requirements 
of Section 3.6.3. 

Date of Issuance: December 5, 1990 

Effective Date: October 30, 1990 

Amendment No.: 70 

Facility Operating License No. NPF- 
22: Amendment revised the Technical 
Specifications. 

Public comments requested as to 
proposed no significant hazards 
consideration: No. On October 24, 1990 
the staff granted a Temporary Waiver of 
Compliance which was immediately 
effective. This action was verbally 
authorized and confirmed by a followup 
letter on October 30, 1990. 

The Commission's related evaluation 
of the amendment, consultation with the 
Commonwealth of Pennsylvania and 
final no significant hazards 
consideration determination are 
contained in a Safety Evaluation dated 
December 5, 1990. 

Attorney for licensee: Jay Silberg, 
Esq., Shaw, Pittman, Potts & Trowbridge 
2300 N Street N.W., Washington, D.C 
20037 

Local Public Document Room 
Location: Osterhout Free Library, 
Reference Department, 71 South 
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Franklin Street, Wilkes-Barre, 
Pennsylvania 18071. 

NRC Project Director: Walter R. 
Butler 

Dated at Rockville, Maryland, this 18th day 
of December 1999. 

For the Nuclear Regulatory Commission 
Bruce A. Boger, - 
Director, Division of Reactor Projects-Hil, IV, 
V Office of Nuclear Reactor Regulation 
[Dec. 90-30074 Filed 12-24-90; 8:45 am] 
BILLING CODE 7598-01-D 


[Docket No. 50-219] 


GPU Nuclear Corp. and Jersey Central 
Power & Light Co.; Environmental 
Assessment and Finding of No 
Significant impact 


The U.S. Nuclear Regulatory 
Commission (NRC or the Commission) is 
considering issuance of an amendment 
to Provisional Operating License No. 
DPR-16 issued to GPU Nuclear 
Corporation, et. al. (the licensee), for 
operation of the Oyster Creek Nuclear 
Generating Station, located in Ocean 
County, New Jersey. 


Envirenment Assessment 
Identification of Proposed Action 


The proposed amendment would 
revise the provisional Operating License 
No. DPR-16, License Condition 2.C.{7) to 
accommodate implementation of a 21- 
month operating cycle with a 3-month 
outage or a 24-month plant refueling 
cycle for the core spray spargers 
surveillance. 

The proposed amendment is in 
accordance with GPU Nuclear 
Corporation’s application dated 
September 21, 1990. The remainder of 
the application will be acted upon at a 
later date. 


Need for the Proposed Action 


The proposed change to the 
Provisional Operating license is needed 
so that surveillance requirements for the 
core spray spargers is extended to 
accommodate a 21-month operating 
cycle with a 3-month outage or a 24- 
month plant refueling cycle. 


Environmental Impacts of the Proposed 
Action 


The Commission has completed its 
evaluation of the proposed revision to 
Provisional Operating License No. DPR- 
16, License condition 2.C.{7}. The 
proposed revision would accommodate 
implementation of a 21-month operating 
cycle with a 3-month outage or a 24- 
month plant refueling cycle for the 
Oyster Creek core spray spargers 


surveillance. The surveillance interval is 
presently 20 months. 

Based on its review, the Commission 
concludes that the propesed change is 
acceptable. The staff has determined 
that the proposed change does not alter 
any initial conditions assumed for the 
design basis accidents previously 
evaluated nor change operation of 
safety systems utilized to mitigate the 
design basis accidents. 

The proposed change does not 
increase the probability or 
consequences of accidents. No changes 
are being made in the types of any 
effluents that may be released offsite, 
and there is no significant increase in 
the allowable individual or cumulative 
occupational radiation exposure. 
Accordingly, the Commission concludes 
that proposed action would result in no 
significant radiological environmental 
impact. 

With regard to potential 
nonradiological impacts, the proposed 
change to the License involves one 
component in the plant which is located 
within the restricted area as defined in 
10 CFR part 20. It does not affect 
nonradiological plant effluents and has 
no other environmental impacts. 
Therefore, the commission concludes 
that there are no significant 
nonradiological environmental impacts 
associated with the proposed 
amendment. 


Alternatives to the Proposed Action 


Since the commission concluded that 
there are no significant environmental 
effects that would result from the 
proposed actions, any alternatives with 
equal or greater environmental impacts 
need not be evaluated. 


Alternative Use of Resources 


The action would involve no use of 
resources not previously considered in 
the Final Environmental Statement 
(FES) for the Oyster Creek Nuclear 
Generating Station dated December 
1974. 


Agencies and Persons Consulted 


The NRC staff reviewed the licensee's 
request and did not consult other 
agencies or persons. — 

Finding of No Significant Impact 


The staff has determined not to 
prepare an environmental impact 
statement for the proposed amendment. 

Based upon the foregoing 
environmental assessment, we conclude 
that the proposed action will not have a 
significant effect on the quality of the 
human environment. 

For further details with respect to this 
action, see the application for 


53067 
amendment dated September 21, 1990, 
which is available for public inspection 
in the Commission’s Public Document 
room, the Gelman Building, 2120 L 
Street, NW., Washington, DC, 20555 and 
the Ocean County Library, Reference 
Department, 101 Washington Street, 
Toms River, New Jersey 08753. 

Dated at Rockville, Maryland this 12th day 
of December, 1990 

For the Nuclear Regulatory Cammission. 
John F. Stolz, 
Director, Project Directorate -4, Division of 
Reactor Projects—i/H, Office of Nuclear 
Reactor Regulation. 
[FR Doc. 90-30155 Filed 12-24-90; 8:45 am} 
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Consumers Power Co.; Consideration 
if Issuance of Amendment to Facility 
Operating License and Proposed no 
Significant Hazards Consideration 
Determination and Opportunity for 
Hearing 


The U.S. Nuclear Regulatory 
Commission {the Commission) is 
considering issuance of amendments to 
Facility Operating License No. DPR-20, 
issued to Consumers Power Company 
(the licensee), for the operation of the 
Palisades Plant, located in Van Buren 
County, Michigan. The Preposed . 
amendment would modify the Palisades 
Plant Technical Specifications {TS} to 
change the system name and service 
size of the existing bottom and surface 
steam generator blowdowa lines. Also, 
a footnote would be added to the 
applicable TS pages delineating that 
only the penetration line size has been 
changed; the containment isolation 
valve size remains as is. 

The following changes are proposed 
to Technical Specification Table 3.6.1, 
Containment Penetrations and Values: 

¢ For Penetrations 5 and 6, change the 
system name and service lines size from 
“* * * BOTTOM BLOWDOWN (2”)” to 
“* * * BLOWDOWN (4”) *,” and add 
footnote “* penetration line size; 
isolation valves are 2-inch.” 

° For Penetrations 16 and 55, change 
the system name and service line size 
from “* * * SURFACE BLOWDOWN 
(2”) to“* * * RECIRCULATION (4”) *,” 
and add footnote ”* penetration line 
size; isolation valves are 2-inch.” 

The proposed Technical Specification 
changes are requested due to 
modifications being made during the 
1990 refueling outage. The existing 
steam generator bottom blowdown 2- 
inch piping from the steam generators up 
to the containment isolation valves, 
outside containment, is being replaced 
with 4-inch piping. The existing steam 





generator surface blowdown 2-inch 
piping from the steam generators up to 
the containment isolation valves, 
outside containment is also being 
replaced with 4-inch piping. The steam 
generator's surface blowdown function 
will no longer be used. The blowdown 
line will only be used for recirculation 
during cold shutdown, hence the 
changes in the line name to steam 
generator recirculation system. Since the 
“bottom” blowdown lines will serve as 
the only steam generator blowdown 
lines, the “botton” designation has been 
removed for clarification. 

As noted above, the containment 
isolation valves will remain at their 
current 2-inch size. The modifications 
being performed during the 1990 
refueling outage are the initial changes 
planned to increase the capacity of both 
the steam generator blowdown and 
recirculation capabilities. The 
modifications to these lines extending 
from the containment isolation valves, 
outside containment, are presently 
planned to be made at a future outage. 

The changes to the Technical 
Specifications only affect the system 
name and line size designations in the 
containment penetration and valve 
table. The actual modifications to the 
plant are being made under Consumers 
Power Company approved facility 
changes and 10 CFR 50.59 safety 
evaluations. 

Before issuance of the proposed 
license amendments, the Commission 
will have made findings required by the 
atomic Energy Act of 1954, as amended 
(the Act), and the Commission's 
regulations. 

The Commission has made a proposed 
determination that the amendment 
request involves no significant hazards 
consideration. Under the Commission's 
regulations in 10 CFR 50.92, this means 
that operation of the facility in 
accordance with the proposed 
amendment would not (1) involve a 
significant increase in the probability or 
consequences of an accident previously 
evaluated; or (2) create the possibility of 
a new or different kind of accident from 
any accident previously evaluated; or (3) 
involve a significant reduction in a 
margin of safety. 

The licensee provided an analysis that 
addressed the above three standards in 
amendment application. 

(1) The Proposed changes would not 
involve a significant increase in the 
probability or consequences of an 
accident previously evaluated because 
the proposed changes to the 
containment penetration lines are being 
made under CPCo approved facility 
changes in accordance with 10 CFR 
50.59. Changes to the Technical 


Specifications are to the system name 
and service line size and have identified 
that the isolation valves have not 
changed size. The containment 
penetration lines and penetrations are 
being designed, installed and tested in 
accordance with existing design and 
licensing basis requirements, including, 
but not limited to seismic and High 
Energy Line Break (HELB) requirements. 
The operability and surveillance 
requirements for the containment 
isolation valves and functional 
requirements have not changed due to 
the modifications. Therefore, the change 
does not involve a significant increase 
in the probability of a accident 
previously evaluated. 

The change does not involve a 
significant increase in the consequences 
of an accident because a break in the 
new 4-inch pipe inside or outside 
containment is no more severe than 
other breaks that could occur. Also an 
ILRT will be performed following the 
modifications to the containment 
penetrations to ensure 10 CFR part 50, 
appendix J, requirements are met. 

(2) The proposed changes would not 
create the possibility of a new or 
different kind of accident from any 
accident previously evaluated because 
the modifications only affect changing 
the existing piping and penetrations 
from 2-inches to 4-inches. No new 
design features or parameters are 
introduced. The FSAR design 
consideration including seismic and 
HELB remain the same. The function of 
the containment isolation valves 
remains the same as do the Technical 
Specifications operability and 
surveillance requirements. Therefore, a 
new or different kind of accident has not 
been created. 

(3) The proposed changes would not 
involve a significant reduction in the 
margin of safety because the functional 
requirements and Technical 
Specification requirements for the 
isolation valves remain the same. The 
design of the lines and penetrations 
meet the same requirements as specified 
in the licensing basis. The consequences 
of a break in the lines are not greater 
than previously analyzed events. 
Therefore, the changes does not involve 
a significant reduction in the margin of 
safety. 

Therefore, based on the above 
considerations, the Commission has 
made a proposed determination that the 
amendment request involves no 
significant hazards consideration. 

The Commission is seeking public 
comments on this proposed 
determination. Any comments received 
within 30 days after the date of 
publication of this notice will be 
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considered in making any final 
determination. The Commission will not 
normally make a final determination 
unless it receives a request for a 
hearing. 

Written comments may be submitted 
by mail to the Regulatory Publications 
Branch, Division of Freedom of 
Information and Publications Services, 
Office of Administration, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and should cite the ~ 
publication date and page number of 
this Federal Register notice. Written 
comments may also be delivered to 
room P-223, Phillips Building, 7920 
Norfolk Avenue, Bethesda, Maryland, 
from 7:30 a.m. to 4:15 p.m. Copies of 
written comments received may be 
examined at the NRC Public Document 
Room, the Gelman Building 2120 L 
Street, NW., Washington, DC. The filing 
of requests for hearing and petitions for 
leave to intervene is discussed below. 

By January 25, 1991, the licensee may 
file a request for a hearing with respect 
to issuance of the amendment to the 
subject facility operating license and 
any person whose interest may be 
affected by this proceeding and who 
wishes to participate as a party in the 
proceeding must file a written petition 
for leave to intervene. Requests for a 
hearing and petitions for leave to 
intervene shall be filed in accordance 
with the Commission's “Rules of 
Practice for Domestic Licensing 
Proceedings” in 10 CFR part 2. 
Interested persons should consult a 
current copy of 10 CFR 2.714 which is 
available at the Commission's Public 
Document Room, the Gelman Building, 
2120 L Street, NW., Washington, DC 
20555 and at the local public document 
room located at the Van Zoeren Library, 
Hope College, Holland, Michigan 49423. 
If a request for a hearing or petition for 
leave to intervene is filed by the above 
date, the Commission or an Atomic 
Safety and Licensing Board, designated 
by the Commission or by the Chairman 
of the Atomic Safety and Licensing 
Board Panel, will rule on the request 
and/or petition and the Secretary or the 
designated Atomic Safety and Licensing 
Board will issue a notice of hearing or 
an appropriate order. 

As required by 10 CFR 2.714, a 
petition for leave to intervene shall set 
forth with particularity the interest of 
the petitioner in the proceeding, and 
how that interest may be affected by the 
results of the proceeding. The petition 
should specifically explain the reasons 
why intervention should be permitted 
with particular reference to the 
following factors: (1) The nature of the 
petitioner's right under the Act to be 
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made a party to the proceeding; (2) the 
nature and extent of the petitioner's 
property, financial, or other in the 
proceeding; and (3) the possible effect of 
any order which may be entered in the 
proceeding on the petitioner's interest. 
The petition should also identify the 
specific aspect(s) of the subject matter 
of the proceeding as to which petitioner. 
wishes to intervene. Any person who 
has filed a petition for leave to intervene 
or who has been admitted as a party 
may amend the petition without 
requesting leave of the Board up to 
fifteen (15) days prior to the first 
prehearing conference scheduled in the 
proceeding, but such an amended 
petition must satisfy the specificity 
requirements described above. 

Not later than fifteen (15) days prior to 
the first prehearing conference 
scheduled in the proceeding, a petitioner 
shall file a supplement to the petition to 
intervene which must include a list of 
the contentions which are sought to be 
litigated in the matter. Each contention 
must consist of a specific statement of 
the issue of law or fact to be raised or 
controverted. In addition, the petitioner 
shall provide a brief explanation of the 
bases of the contention and a concise 
statement of the alleged facts or expert 
opinion which support the contention 
and on which the petitioner intends to 
rely in proving the contention at the 
hearing. The petitioner must also 
provide references to those specific 
sources and documents of which the 
petitioner is aware and on which the 
petitioner intends to rely to establish 
those facts or expert opinion. Petitioner 
must provide sufficient information to 
show that a genuine dispute exists with 
the applicant on a meterial issue of law 
or fact. Contentions shall be limited to 
matters within the scope of the 
amendment under consideration. The 
contention must be one which, if proven, 
would entitle the petitioner to relief. A 
petitioner who fails to file such a 
supplement which satisfies these 
requirements with respect to at least one 
contention will not be permitted to 
participate as a party. 

Those permitted to intervene become 
parties to the proceeding, subject to any 
limitations in the order granting leave to 
intervene, and have the opportunity to 
participate fully in the conduct of the 
hearing, including the opporunity to 
present evidence and cross-examine 
witnesses. 

If a hearing is requested, the 
Commission will make a final 
determination on the issue of no 
significant hazards consideration. The 
final determination will serve to decide 
when the hearing is held. 


If the final determination is that the 
amendment request involves no 
significant hazards consideration, the 
Commission may issue the amendment 
and make it effective, notwithstanding 
the request for a hearing. Any hearing 
held would take place after issuance of 
the amendment. 

If the final determination is that the 
amendment request involves a 
significant hazards consideration, any 
hearing held would take place before 
the issuance of any amendment. 

Normally, the Commission will not 
issue the amendment until the 
expiration of of the 30-day notice period. 
However, should circumstances change 
during the notice period such that failure 
to act in a timely way would result, for 
example, in derating or shutdown of the 
facility, the Commission may issue the 
license amendment before the 
expiration of the 30-day notice period, 
provided that its final determination is 
that the amendment involves no 
significant hazards consideration. The 
final determination will consider all 
public and State comments received. 
Should the Commission take this action, 
it will publish a notice of issuance and 
provide for opportunity for a hearing 
after issuance. The Commission expects 
that the need to take this action will 
occur very infrequently. 

A request for a hearing or a petition 
for leave to intervene must be filed with 
the Secretary of the Commission, U.S. 
Nuclear Regulatory Commission, 
Washington, DC 20555, Attention: 
Docketing and Service Branch, or may 
be delivered to the Commission’s Public 
Document Room, the Gelman Building, 
2120 L Street, NW. Washington, DC, by 
the above date. Where petitions are 
filed during the last ten (10) days of the 
notice period, it is requested that the 
petitioner promptly so inform the 
Commission by a toll-free telephone call 
to Western Union at 1 (800) 325-6000 (in 
Missouri 1 (800) 342-6700). The Western 
Union operator should be given 
Datagram Identification Number 3737 
and the following message addressed to 
L. B. Marsh: Petitioner’s name and 
telephone number; date petition was 
mailed; plant name; and publication 
date and page number of this Federal 
Register notice. A copy of the petition 
should also be sent to the Office of the 
General Counsel, U.S. Nuclear 
Regulatory Commission, Washington, 
DC 20555, and to Judd L. Bacon, Esq., 
Consumers Power Company, 212 West 
Michigan Avenue, Jackson, Michigan 
49201, attorney for the licensee. 

Nontimely filings of petitions for leave 
to intervene, amended petitions, 
supplemental petitions and/or requests 


for hearing will not be entertained 
absent a determination by the 
Commission, the presiding office, or the 
Atomic Safety and Licensing Board that 
the petition and/or request, should be 
granted based upon a balancing of the 
factors specified in 10 CFR 2.714(a)(1)(i)- 
(v) and 2.714(d). ; 

For further details with respect to this 
action, see the application for 
amendment dated September 20, 1990, 
as revised November 20, 1990, which is 
available for public inspection at the 
Commission's Public Document Room, 
the Gelman Building, 2120 L Street, NW. 
Washington, DC 20555, and at the Van 
Zoeren Library, Hope College, Holland, 
Michigan. 

Dated: at Rockville, Maryland this 18th day 
of December 1990. 

For the Nuclear Regulatory Commission. 
L.B. Marsh, 
Director Project Directorate III-1, Division of 


Reactor Projects III/IV /V, Office of Nuclear 
Reactor Regulation. 


{FR Doc. 90-30154 Filed 12-24-90; 8:45 am] 
BILLING CODE 7590-01-M 


OVERSIGHT BOARD 
National Advisory Board Meeting 


AGENCY: Oversight board. 
ACTION: Meeting notice. 


sumMMaARY: In accordance with section 
10(a)(2) of the Federal Advisory 
Committee Act 5 U.S.C. (A), 
announcement is hereby published for a 
meeting of the National Advisory Board. 
The meeting is open to the public. 


DATES: The meeting is scheduled for 
Thursday, January 10, 1991, from 1 to 4 
p.m. (Meeting is rescheduled from 
December 5.) 


ADDRESSES: The meeting will be held in 
the Government Services 
Administration Building Auditorium, 
18th and F Street, NW., Washington, DC. 


FOR FURTHER INFORMATION CONTACT: 
Jill Nevius, Committee Management 
Officer, Oversight Board/RTC, 1777 F 
Street, NW., Washington, DC 20232, 
202/786-9675. 


SUPPLEMENTARY INFORMATION: Section 
501(a) of the Financial Institutions 
Reform, Recovery, and Enforcement Act 
of 1989 (the ACT), Public Law No. 101- 
73, 103 Stat. 183, 382-383, directed the 
Oversight Board to establish one 
national advisory board and six regional 
advisory boards. 
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The purpose of the National Advisory 
Board is to provide information and 
advice to the Oversight Board. 


Agenda 


A detailed agenda will be available at 
the meeting. There will be briefings from 
the chairman of each of the six regional 
advisory board meetings held 
throughout the country between October 
4 and November 8, 1990. Discussion will 
focus on the key issues which emerged 
from the regional meetings. They include 
seller financing, affordable housing, the 
RTC’s marketing strategies and the 
RTC’s use of the private sector. The RTC 
will demonstrate how to use its 
computerized real estate inventory 
program. 

Statements 


Interested persons may submit, in 
writing, data, information, or views on 
the issues pending before the National 
Advisory Board prior to or at the 
meeting. The meeting is open to the 
public. Seating is available on a first 
come first served basis. 

Dated: December 11, 1990. 

Jill Nevius, 

Committee Management Officer, Oversight 
Board, Advisory Board Affairs. 

[FR Doc. 90-30173 Filed 12-24-90; 8:45 am] 
BILLING CODE 2222-01-% 


SECURITIES AND EXCHANGE 
COMMISSION 


[Rel. No. 34-28706; File No. SR-Amex-90- 
30; international Series Rel. No. 212] 


Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934, 15 
U.S.C. 78s(b)(1), notice is hereby given 
that on December 6, 1990, the American 
Stock Inc. (“Amex”) filed 
with the Securities and Exchange 
Commission (“Commission”) the 
proposed rule as described in 
Items I, IL, and II below, which Items 
have been prepared by the Amex. The 
Commission is publishing this notice to 
solicit comments on the proposed rule 
change from interested persons. 

I. Self-Regulatory Organizations’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 

The Amex proposes to approve for 


listing and trading under section 106 of 
the Amex Company Guide index 


warrants based on the FT-Actuaries 
Europe Index (“Index”), a capitalization- 
weighted stock index composed of 963 
stocks {as of October 31, 1990} 
representing issuers in 14 European 
countries. 

The text of the proposed rule change 
that includes a list of the stocks that 
comprise the Index is available at the 
Office of the Secretary, Amex, and at 
the Commission. 


Il. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 

In its filing with the Commission, the 
Amex included statements concerning 
the purpose of, and basis for, the 
proposed rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 
statements may be examined at the 
places specified in Item IV below. The 
Amex has prepared summaries, set forth 
in sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


A. Self-Reguiatory Organization's 
Statement of the Purpose of, and the 
Statutory Basis for, the Proposed Rule 
Change 


(1) Purpose 

Under section 106 {Currency and 
Index Warrants) of the Amex Company 
Guide, the Exchange may approve for 
listing index warrants based on 
established foreign and domestic market 
indices. The Amex is currently trading 
index warrants based on the Nikkei 
Stock Average (Rel. No. 34-27565, 
December 22, 1989), the FT-SE 100 Index 
(Rel. No. 34-27769, March 6, 1990), and 
the CAC-40 Index (Rel. No. 34-28544, 
October 17, 1990). 

The Amex is proposing to list index 
warrants based on the Index, an 
internationally-recognized 
capitalization-weighted equity index 
that, as of October 31, 1990, was 
composed of 963 stocks from the 
following 14 European countries (with 
percentage of the Index’s market 
capitalization indicated): Austria*, 
Belgium (2.87%), Denmark (1.65%), 
Finland*, France (12.53%), Germany 
(16.08%), Ireland’, Italy (5.94%), 
Netherlands (6.16%), Norway*, Spain 
(4.03%), Sweden (1.52%), Switzerland 
(5.74%), and the United Kingdom 
(41.58%). 

The FT-Actuaries Europe Index is 
jointly compiled by the Financial Times 
Limited, Goldman, Sachs & Co., and 


* As of October 31, 1990, Austria, Finland, Ireland 
and Norway together constituted 1.89 percent of the 
Index's market capitalization. 


County NatWest Securities Limited/ 
Wood Mackenzie & Co. Ltd. in 
conjunction with the Institute of 
Actuaries and the Faculty of Actuaries 
and has been calcuated continuously 
since December 31, 1985 on a daily 
basis. The Index is published daily in 
the Financial Times in U.S. Dollars and 
other currencies, and is published 
weekly in the New York Times, The 
Index is also disseminated daily by a 
number of information vendors. In 
addition, a dividend yield for the Index 
is published daily. 

The stocks included in the Index 
represent all major industry groups and 
are selected according to criteria 
established by the organizations that 
compile the Index. Ongoing review of 
the policies and objectives of the Index, 
including stock selection criteria, is 
undertaken by the World Index Policy 
Committee (“WPIC"). The WIPC has 
eight members: one representative from 
the Financial Times Limited, Goldman, 
Sachs & Co., and County NatWest 
Securities Limited; one from each of 
three independent international 
investment management and advisory 
firms; and one actuary each from the 
Institute of Actuaries and the Faculty of 
Actuaries. The WIPC meets quarterly to 
approve changes to component stocks in 
the FT-Actuaries World Indices, 
including the Index, as well as any 
structural changes thereto; to review 
compilation and maintenance 
procedures; and to respond to users’ 
inquiries. Quarterly changes to 
component stocks or significant policy 
changes relating the Index are published 
in the Financial Times prior to the 
effective date of the changes. 

The companies whose stocks 
comprise the Index are generally 
selected from those with market 
capitalizations in excess of their 
country’s average. At least 25% of the 
outstanding shares of the stocks 
included in the Index must be freely 
traded. Foreign nationals must be 
permitted to hold the stocks included in 
the Index. 

In its approval order for index 
warrants (Rel. No. 34-26152, October 3, 
1988), the Commission noted that, in 
connection with trading of index 
warrants based on a foreign index, there 
should be adequate surveillance sharing 
agreements with respect to the 
component stocks of the underlying 
index. The Amex has in place 
surveillance sharing agreements with 
certain principal markets where the 
component Index securities are traded. 
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(2) Basis 


The proposed rule change is 
consistent with section 6(b) of the 
Securities Exchange Act of 1934 (""Act”) 
in general and furthers the objectives of 
section 6(b)(5) of the Act in particular in 
that it is designed to prevent fraudulent 
and manipulative acts and practices and 
to promote just and equitable principles 
of trade, and is not designed to permit 
unfair discimination between customers, 
issuers, brokers and dealers. 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 


The proposed rule change will impose 
no burden on competition. 


C. Self-Regulatory Organization's 
Statement on Comments on the 
Proposed Rule Change Received From 
Members, Participants or Others 


No written comments were solicited 
or received with respect to the proposed 
rule change. 


III. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period {i) 
As the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or (ii) 
as to which the Amex consents, the 
Commission will: 

(A) By order approve such proposed 
rule change, or 

(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 


IV. Solicitation of Comments 


Interested persons are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 
Commission, 450 Fifth Street, NW., 
Washington, DC 20549. Copies of the 
submission, all subsequent amendments, 
all written statements with respect to 
the proposed rule change that are filed 
with the Commission, and all written 
communications relating to the proposed 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 
inspection and copying in the 
Commission's Public Reference Section, 
450 Fifth Street, NW., Washington, DC 
20549. Copies of such filing will also be 
available for inspection and copying at 

the principal office of the Amex. All 


submissions should refer to the file 
number in the caption above and should 
be submitted by January 16, 1991. 
For the Commission by the Division of 
Market Regulation, pursuant to delegated 
authority. 
Dated: December 18, 1990. 
Margaret H. McFarland, 
Deputy Secretary. 
[FR Doc. 90-30159 Filed 12-24-90; 8:45 am] 
BILLING CODE 8010-01-M 


[Rel. No. 34-28704; SR-PTC-90-02 


Self-Regulatory Organizations; 
Participants Trust Co.; Filing of 
Proposed Rule Change Relating to the 
Formation of Subsidiary 


December 17, 1990. 

Pursuant to section 19(b)(1) of the 
Securities Exchange Act of 1934 (“Act”), 
15 U.S.C. 78s(b)(1), notice is hereby 
given that on November 15, 1990, the 
Participants Trust Company (“PTC”) 
filed with the Securities and Exchange 
Commission (“Commission”) the 
proposed rule change described in Items 
I, Il, and III below, which items have 
been prepared by the self-regulatory 
organization. The Commission is 
publishing this notice to solicit 
comments on the proposed rule change 
from interested persons. 


I. Self-Regulatory Organization’s 
Statement of the Terms of Substance of 
the Proposed Rule Change 


PTC has formed a wholly-owned 
subsidiary corporation, PTC Service Inc. 
(“PTS”), organized under the laws of 
New Jersey for the purpose of operating 
its alternative site data processing 
facility in New Jersey. Under the 
proposed rule change, PTS will be a 
service site for PTC. PTC will be 
responsible for all services PTC 
provides to its participants whether the 
computer processing is performed at 
PTC, PTS or with the assistance of some 
third-party vendor or otherwise. The 
performance of all operations at PTS 
will be under the exclusive direction 
and control of PTC. The product of those 
options will be available to PTC 
participants from PTC in accordance 
with and subject to PTC’s rules. 


Il. Self-Regulatory Organization’s 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


In its filing with the Commission, PTC 
included statements concerning the 
purpose of and basis for the proposed 
rule change and discussed any 
comments it received on the proposed 
rule change. The text of these 


statements may be examined at the 
places specified in Item IV below. PTC 
has prepared summaries, set forth in 
sections (A), (B), and (C) below, of the 
most significant aspects of such 
statements. 


A. Self-Regulatory Organization's 
Statement of the Purpose of, and 
Statutory Basis for, the Proposed Rule 
Change 


PTC has formed PTS as a wholly- 
owned corporate subsidiary which will 
operate pursuant to the terms specified 
in the intercompany agreement 
(“agreement”) made between PTC and 
PTS, a copy of which is part of PTC’s 
filing with the Commission. PTC has 
formed PTS to hold the lease on a site in 
New Jersey where data processing and 
computer back-up operations are 
performed. The performance of all 
operations at PTS is under the exclusive 
direction and control of PTC. The 
product of those operations is made 
available to PTC participants by PTC in 
accordance with and subject to PTC’s 
rules. Counsel has advised that, as a 
limited purpose trust company 
organized under the banking law of the 
state of New York, PTC could be 
considered a bank under New Jersey 
law and, if so considered, would be 
prohibited under New Jersey banking 
law from doing business in New Jersey 
directly. If PTC were the party leasing 
the premises in New Jersey it might 
constitute doing business. Accordingly, 
PTS was formed to be the lessee of the 
New Jersey premises. The New Jersey 
site serves the dual purpose of providing 
back-up capacity in a separate power 
grid in case of a power failure at PTC’s 
primary New York facility and, in the 
ordinary course of business, providing 
additional capacity for timely and 
efficient computer processing for PTC. 

Pursuant to the agreement between 
PTC and PTS, PTC is responsible for 
both the supervision and the 
management of the operations of the 
subsidiary corporation and the prompt 
and accurate clearance and settlement 
of all depository transactions processed 
through the subsidiary corporation. In 
this regard, PTC will be entirely 
responsible for the performance of 
services that it provides to its 
participant as a clearing agency or 
otherwise. As provided in the 
Agreement, PTC will provide only data 
processing, communications, back-up 
and related services for PTC upon the 
instruction and direction of PTC to that 
effect; PTS will perform no services 
directly for any participant in PTC. 

The proposed rule change is designed 
to promote the objective of section 





17A(b)}{3}{F) of the Act, to provide for 
the prompt and accurate clearance and 
settlement of securities transactions 
through the timely and efficient 
processing cf securities transactions on 
a daily basis and in an emergency. 


B. Self-Regulatory Organization's 
Statement on Burden on Competition 

PTC does not perceive that the 
proposed rule change will have an 
impact or impose a burden on 


PTC has not solicited, and does not 
intend to solicit, comments on this 
proposed rule change. PTC has not 
received any unsolicited written 
comments from participants or other 
interested parties. 


Ill. Date of Effectiveness of the 
Proposed Rule Change and Timing for 
Commission Action 


Within 35 days of the date of 
publication of this notice in the Federal 
Register or within such longer period (i) 
As the Commission may designate up to 
90 days of such date if it finds such 
longer period to be appropriate and 
publishes its reasons for so finding or {ii) 
as to which the 
Ste 


 Giihenienaticbetinagiat 
rule change, or 


(B) Institute proceedings to determine 
whether the proposed rule change 
should be disapproved. 

IV. Solicitation of Comments 


Interested periods are invited to 
submit written data, views and 
arguments concerning the foregoing. 
Persons making written submissions 
should file six copies thereof with the 
Secretary, Securities and Exchange 


aeeaaienteiaimmanics 
rule change between the Commission 
and any person, other than those that 
may be withheld from the public in 
accordance with the provisions of 5 
U.S.C. 552, will be available for 


20549. Copies of such filing will also be 
available for inspection and copying at 
the principle office of PTC. All 


submissions should refer to File No. SR- 
PTC-90-02 and should be submitted by 
January 16, 1991. 

For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Margaret H. McFarland, 

Deputy Secretary. 

[FR Doc. 90-30158 Filed 12-24-90; 8:45 am} 
BILLING CODE 6010-01-M 


[File No. 1-7211] 


Issuer Delisting; Notice of Application 
To Withdraw From Listing; lonics, 
Common Stock, $1.00 


Par Value 


December 19, 1990. 


Ionics, Incorporated (“Company”) has 
filed an application with the Securities 


and Exchange Commission 


(“Commission” pursuant to section 12(d) 
of the Securities Exchange Act of 1934 
and rule 12d2-2(d) promulgated 
thereunder to withdraw the above 
specified security from listing and 
registration on the American Stock 
Exchange (“AMEX”). 

The reasons alleged in the application 
for withdrawing this security from 
listing and registration include the 
following: As of the opening of business 
on October 25, 1990, the Company's 
common stock commenced trading on 
the New York Stock Exchange, Inc. 
(“NYSE”) and concurrently therewith 
such stock was suspended from trading 
on the Amex. 

In making the decision to withdraw its 
common stock from listing on the 
AMEX, the Company considered the 


' direct and indirect costs and expenses 


attendant on maintaining the dual listing 
of its common stock on the NYSE and 
AMEX. The Company does not see any 
particular advantage in the dual trading 
of its stock and believes that dual listing 
would fragment the market for its 
common stock. 

Any interested person may, on or 
before January 11, 1991, submit by letter 
to the Secretary of the Securities and 
Exchange Commission, 450 Fifth Street, 
NW., Washington, DC 20549, facts 
bearing upon whether the application 
has been made in accordance with the 
rules of the Exchanges and what terms, 
if any, should be imposed by the 
Commission for the protection of 
investors. The Commission, based on 
the information submitted to it, will 
issue an order granting the application 
after the date mentioned above, unless 
the Commission determines to order a 
hearing on the matter. 
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For the Commission, by the Division of 
Market Regulation, pursuant to delegated 
authority. 

Jonathan G. Katz, 

Secretary. 

FR Doc. 90-3057 Filed 12-24-90; 8:45 am] 
BILLING CODE 6010-01-M 


DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 


Aviation System Capacity Advisory 
Committee 


Pursuant to section 10{a)}{2} of the 
Federal Advisory Committee Act (Pub. 
L. 92-463; 5 U.S.C. app. I), notice is 
hereby given of a meeting of the Federal 
Aviation Administration Aviation 
System Capacity Advisory Committee to 
be held on Wednesday and Thursday, 
January 9 & 10, 1991. The meeting will 
take place at 10 a.m. in the MacCracken 
room, 10th floor, Federal Aviation 
Administration, 800 Independence 
Avenue, SW., Washington, DC. 

The agenda for this meeting follows: 

¢ Airport Development and 
Government Roles Working Group 
Report. 

* Noise Working Group Report. 

¢ Finance Working Group Report. 

e System Capacity and Technology 
Working Group Report. 

© Review of Recommendations. 

Attendance is open to the interested 
public, but limited to space available. 
With the approval of the Committee 
chairman, members of the public may 
present oral statements at the meeting. 
Persons wishing to present oral 
statements or obtain information should 
contact Mr. James McMahon, Office of 
System Capacity and Requirements, 
ASC-1, 800 Independence Avenue, SW., 
Washington, DC 20591, telephone (202) 
267~7425. 

Any member of the public may 
present a written ‘statement to the 
Subcommittee at any time. 

Issued in Washington, DC on December 19, 
1990. 

ET. Harris, 

Director, Office of System Capacity and 
Requirements. 

[FR Doc. 90-30129 Filed 12-24-90; 8:45 am] 
BILLING CODE 4910-13-m 


Automated Flight Service Station at 
Rancho Murieta, CA; Commissioning 


Notice is hereby given that on or 
about December 17, 1990, the Automated 
Flight Service Station at Rancho 
Murieta, California, will be 
commissioned. Services to the general 
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aviation public of Sacramento, formerly 

provided by ‘this office, will be provided 

by the Automated Flight Service Station 

in Rancho Murieta. This information will 

be reflected in the next reissuance of the 

FAA organization statement. 

(Sec. 313 (a), 72. Stat. 752; 49 U:S.C. 1354.) 
Issued in Lawndale, California, on 

December 12, 1990. 

George Harvey, 

Acting Regional Administrator, Western- 

Pacific Region. 

{FR Doc. 90-30128 Filed 12-24-90; 8:45 am] 

BILLING CODE 4910-13-m 


National Highway Traffic Safety 
Administration 


Petition for from the 
Vehicle Theft Prevention Standard; 
Toyota Motor Corporation 


AGENCY: National Highway Traffic 
Safety Administration (NHTSA), DOT. 


ACTION: Grant of petition for exemption. 


SUMMARY: This notice grants in full the 
petition by Toyota Motor Corporation, 
(Toyota) for. an exemption from the 
parts marking requirements of the 
vehicle theft prevention standard for a 
Toyota car line for Model Year (MY) 
1992. The agency grants this exemption 
under section 605 of the Motor Vehicle 
Information and Cost Savings Act. The 
agency has determined that the antitheft 
device that the petitioner intends to 
install on this line as standard 
equipment is likely to be as effective in 
reducing and deterring motor vehicle 
theft as would compliance with the 
parts marketing requirements. 
Therefore, the agency grants the 
petition. 

DATES: The exemption granted <2 this 
notice will become effective 

with the 1992 model year. 


SUPPLEMENTARY INFORMATION: On July” 
31, 1990, this agency received a 
submission dated July 30, 1990 from 
Toyota Motor Corporation (Toyota) 
seeking an exemption from the parts 
marking requirement of the vehicle theft 
prevention standard (49 CFR part 541), 
pursuant to the requirements of 49 OFR 
part 543, Petitions for Exemption from 
the Vehicle Theft Prevention Standard. 
The agency reviewed this submission 
and requested further information on the 
reliability and durability of the device 
(49 CFR part 543.6(a)(3}[v) and 
infermation that would support Toyota's 
belief that the antitheft device will be 
effective in reducing and deterring 
motor vehicle theft {49.CFR part 
543.6(a)(4)). The agency received this 


additional information on August 21, 
1990. 

The agency reviewed both the July ‘30, 
1990 and the August 31, 1990 
submissions, and concluded that 
together they constituted a complete 
petition. Accordingly, August 31, 1990 is 
‘the date on which the statutory 120 day 
period for processing Toyota's petition 
began. The agency further decided to 
grant the company's request under 49 
CFR part 512 to treat new product plans 
for Model year 1992 and certain details 
about the antitheft system as 
confidential business information. The 
agency granted Toyota's request for 
confidential treatment on August 21, 
1990. 

In its petition, Toyota included a 
detailed description of the identity, 
design, and location of the components 
of the antitheft devices, including 
diagrams of the components and their 
location in the vehicle. Toyota stated 
that the MY 1992 car line, that is the 
subject of this petition, will have an 
antitheft device similar to or superior to 
that which is currently standard on four 
Toyota car lines; Lexus LS400, Lexus 
ES250, Supra, and Cressida. 

The antitheft device installed in the 
car line is a comprehensive security 
alarm system that monitors the opening 
of the vehicle’s doors or hood, senses 
the removal of the trunk key cylinder, 
and prevents unauthorized operation of 
the engine. The antitheft device is 
activated by turning off the engine, 
removing the key from the ignition, 
ensuring that the hood and trunk are 
closed and locking the door either with 
or without the key. If either the hood or 
trunk are open while the driver performs 
the actions just described, the system 
will not be armed. However, the system 
will be immediately armed when the 
open hood er trunk is closed. A security 
status telltale on the instrument panel 
indicates to the driver whether the 
system is armed. 

The above described actions of the 
driver will engage a starter interrupt 
relay. They would aiso arm an audible 
and visual alarm which is triggered by 
sensors in the doors, trunk, engine hood, 
and the igniticn switch. 

Toyota examined the reliability and 
durability of this system by subjecting it 
to the following ‘tests: (1) Operation 
durability Test; (2) Thermal Shock Test; 
(3) Dust Resistance Test; (4) Low/High 
Temperature Exposure Test; {5) 
Vibration Durability Test; (6) Drop Test; 
(7) Electro-magnetic Interference Test; 
{8) Excess Voltage Test; (9) Induction 
Noise Test; (10) Electrostatic Test; and 


eae Low/High Temperature Operability 
Test. Reliability is also ensured by a 
two-stage relay circuit for the alarm 


lights and ‘horn to increase system 
redundancy and to avoid misactivation 
from a shert circuit or other malfunction. 
As was earlier mentioned, a seourity 
status telltale on the instrument panel 
informs the driver whether the system is 
armed. This indicator can also be used 
to check whether the system is working 
properly, thus improving reliability. 

Although no theft data were provided 
for the Lexus LS400 and ES250 car lines, 
Toyota expressed a belief that its 
antitheft device will reduce and deter 
theft of the MY 1992 car lien based on 
the reduced theft rates of the Supra and 
Cressida car lines. Since 1985, the Supra 
and Cressida tines have been equipped 
with:an antitheft device that is similar to 
the device that is the subject of this 
notice. The device on the Supra and 
Cressida underwent an improvement 
modification in MY 1987. 

NHTSA has granted Toyota's request 
for confidentiality regarding those 
aspects of the antitheft system in the 
MY 1992 car line that represents an 
improvement over the antitheft systems 
that previously led the agency to exempt 
the Lexus L400, Lexus ES250, Cressida, 
and Supra car lines. 

Toyota provided data from the 
Highway Loss Data Institute (HLDI 
Insurance Theft Report which indicate 
that there was a significant drop in the 
incidence of vehicle theft between 
Model Years 1985 and 1986 for both the 
Cressida and Supra. All data reported 
are based on claims per 1000 insured 
vehicles a year. The Cressida theft rate 
decreased from 10.3 to’7.3 and the Supra 
from 23.5 to 12.1 for this period (when 
the first generation antitheft device was 
used). A further drop occurred in the 
1987 model year, for the Cressida to 6:2 
and the Supra to 11.2 (when the system 
was upgraded). Toyota also stated that 
in comparison the relative claim 
frequency {incidence of vehicle theft) for 
these vehicles against the fleet average 
(of vehicles covered in the HLDI data 
system), the Cressida has had a lower 
claim frequency (10.3 versus the fleet 
average of 11.4) since MY 1985, and the 
Supra had a lower claim frequency {7-7 
versus the fleet average of 8:6) in MY 


-1988. 


Toyota further believes that the data 
for the proposed antitheft system 
compare favorably with those for the 
Chevrolet Camaro and Pontiac Firebird, 


for which the agency granted a — 


exemption from parts marking fon 
engines and transmissions to be 


marked) beginning from the 1989 model 
year. Between MY 1988 and 1989, the 
theft rate for the Camaro dropped from 
23.2 to 14:3, and the theft rate for the 
Firebird dropped from 27.4 to 17.1. 





Toyota concludes that the theft 
deterrent system to be installed on the 
MY 1992 Toyota car line would not be 
less effective than those systems in the 
above car lines for which NHTSA has 
granted exemptions, in full or in part, 
from the parts-marking requirements. 

Based on this substantial evidence, 
NHTSA believes that the antitheft 
system to be installed as standard 
equipment on the MY 1992 Toyota car 
line will be as effective in reducing and 
deterring motor vehicle theft as 
compliance with the requirements of the 
theft prevention standard (49 CFR part 
541). 

The agency believes that the device 
will provide the types of performance 
listed in 49 CFR 543.6(a)(3): Promoting 
activation; attracting attention to 
unauthorized entries; preventing defeat 
or circumventing of the device by 
unauthorized persons; preventing 
operation of the vehicle by unauthorized 
entrants; and ensuring the reliability and 
durability of the device. 

As required by section 605(b) of the 
statute and 49 CFR 543.6(a)(4), the 
agency also finds that Toyota has 
provided adequate reasons for its belief 
that the antitheft device will reduce and 
deter theft. This conclusion is based on 
the information Toyota provided on its 
device. This information ircluded a list 
of reliability and functional tests 
conducted by Toyota for the antitheft 
system. As was previously stated, 
Toyota asserts, and NHTSA agrees, that 
the function and design of the antitheft 
device to be standard equipment on the 
MY 1992 Toyota car line is similar to 
those of other devices, such as that on 
the Lexus LS400, Lexus ES250, Cressida, 
and Supra that the agency previously 
has considered likely to be at least as 
effective as complying with part 541 
would be. 

For the foregoing reasons, the agency 
hereby exempts the MY 1992 Toyota car 
line in whole from the requirements of 
49 CFR part 541. 

If Toyota decides not to use the 
exemption for the MY 1992 car line, it 
should formally notify the agency. If it 
so decides, the car line must be marked 
according to the requirements under 49 
CFR 541.5 and 541.6 (marking of major 
component parts and replacement 
parts). 

The agency notes that the limited and 
apparently conflicting data on the 
effectiveness of the pre-standard parts 
marking programs continue to make it 
difficult to compare the effectiveness of 
an antitheft device with the 
effectiveness of compliance with the 
theft prevention standard. The statute 
clearly invites such a comparison, which 


the agency has made on the basis of the 
limited data available. 

NHTSA notes that if Toyota wishes in 
the future to modify the device on which 
this exemption is based, the company 
may have to submit a petition to modify 
the exemption. Section 543.7(d) states 
that a part 543 exemption applies only to 
vehicles that belong to a line exempted 
under this part and equipped with the 
antitheft device on which the line’s 
exemption was based. Further, 

§ 543.9(c)(2) provides for the submission 
of petitions “(t)o modify an exemption to 
permit the use of an antitheft device 
similar to but differing from the one 
specified in that exemption.” 

However, the agency wishes to 
minimize the administrative burden 
which § 543.9{c}(2) could place on 
exempted vehicle manufacturers and 
itself. The agency did not intend in 
drafting part 543 to require the 
submission of a modification petition for 
every change in the components or 
design of an antitheft device. The 
significance of many such changes could 
be de minimis. Therefore, NHTSA 
suggests that if Toyota contemplates 
making any changes the effects of which 
might be characterized as de minimis, 
then the company should consuit the 
agency before preparing and submitting 
a petition to modify. 

(15 U.S.C. 2025, delegation of authority at 49 
CFR 1.50) 

Issued on: December 19, 1990. 
Jeffrey R. Miller, 
Deputy Administrator. 
[FR Doc. 90-30131 Filed 12-24-90; 8:45 am] 
BILLING CODE 4910-59-M 


[Docket No. 90-22-IP-No. 2] 


Uniroyal Goodrich Tire Co.; Grant of 
Petition for Determination of 
inconsequential Noncompliance 


This notice grants the petition by 
Uniroyal Tire Company (Uniroyal 
Goodrich), of Troy, Michigan, to be 
exempted from the notification and 
remedy requirements of the National 
Traffic and Motor Vehicle Safety Act (15 
U.S.C. 1381 et seq.) for an apparent 
noncompliance with 49 CFR 571.109, 
Federal Motor Vehicle Safety Standard 
No. 109, “New Pneumatic Tires.” The 
basis of the grant is that the 
noncompliance is inconsequential as it 
relates to motor vehicle safety. 

Notice of receipt of the petition was 
published on October 3, 1990, and an 
opportunity afforded for comment (55 FR 
40506 


Peer > 
Standard No. 109 requires that tires 
have molded into or onto both sidewalls 
one size designation, except that 
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equivalent inch and metric size 
designations may be used. Uniroyal 
Goodrich manufactured a maximum of 
3,100 tires that were stamped with the 
incorrect size designation of P225/ 
80VR15 on the DOT serial number black 
sidewall side. The correct size 
designation for these tires is P225/ 
60VR15. 

Uniroyal Goodrich supported its 
petition for inconsequential 
noncompliance with the following: 

“(1) The proper load rating appears on 
both sidewalls. 

(2) Any person purchasing this speed 
rated tire could obviously see that the 
tire was a 60 aspect ratio tire rather than 
an 80 aspect ratio. 

(3) The industry does not have a P225/ 
80 aspect ratio tire available, so no 
consumer would purchase these tires as 
80 aspect tires. 

(4) Uniroyal Goodrich knows of only 
one tire produced during the 43rd week 
of 1989 and at most, there is a limited 
number in the field.” 

No comments were received on the 
petition. 

The labeling required by Standard No. 
109 is to ensure that the consumer will 
use the tire properly. If that information 
is incorrect, it can lead to improper use 
such that the effect upon motor vehicle 
safety cannot be deemed 
inconsequential, and the manufacturer 
will be required to notify and remedy 
according to statute. In the Uniroyal 
Goodrich case, because there is no tire 
of the size P225/80, the incorrect 
labeling on one side may cause a certain 
degree of puzzlement leading a 
prospective purchaser to pass it by. If 
the tire is used to replace a P225/60, 
there is no safety problem because that 
is the correct size of the tire, as shown 
on the side opposite the serial side. In 
addition, the proper load rating. appears 
on both sidewalls. 

Accordingly, the petitioner has met its 
burden of persuasion that the 
noncompliance herein described is 
inconsequential as it relates to motor 
vehicle safety, and its petition is 
granted. 

(15 U.S.C. 1417; delegation of authority as 49 


CFR 1.50 and 49 CFR 501.8) 
Issued: December 19, 1990. 


Barry Felrice, 

Associate Administrator for Rulemaking. 
[FR Doc. 90-30133 Filed 12-24-90; 8:45 am] 
BILLING CODE 4910-59-M 
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UNITED STATES INFORMATION 
AGENCY 


University Development Program in 
Business Management for Eastern and 
Central Europe 

AGENCY: United States Information 
Agency. 

ACTION: Notice. 


SUMMARY: Subject to the availability of 
funds, the United States Information 
Agency (USIA) invites applications for a 
University Development Program in 
Business ment for Eastern and 
Central Europe from U.S. educational 
institutions to conduct exchange 
programs with universities in Bulgaria, 
Czechoslovakia, Hungary, Poland, 
Romania and Yugoslavia to develop 
their business management capability. 
DATES: Deadline for proposals: Must be 
received by February 15, 1991; duration: 
The duration of the grant should be from 
twelve to eighteen months, although no- 
cost time extensions will be considered. 
ADDRESSES: Fifteen copies of the 
completed application should be 
submitted to the office below. 

U.S. Information Agency, Office of the 
Executive Director, E/X, room 336, 301 
4th Street, Washington, DC 20547. 

FOR FURTHER INFORMATION CONTACT: 

Interested U.S. organizations should 

write or call Mr. Merrill Miller or Ms. 

Debbie Trent at: 301 4th Street, 

European Exchanges Branch, E/AEE, 

room 208, Washington, DC 20547 (202) 

619-4420. 

SUPPLEMENTARY INFORMATION: Overall 

authority for these exchanges is 

contained in the Mutual Educational and 

Cultural Exchange Act of 1961, as 

amended, Public Law 87-256 (Fulbright 

Hays Act). The purpose of the Act is “to 

enable the Government of the United 

States to increase mutual understanding 

between the people of the United States 

and the people of other countries; to 
strengthen the ties which unite us with 
other nations by demonstrating the 
educational and cultural interests, 
developments, and achievements of the 
people of the United States and other 
nations and thus to assist in the 
development of friendly, sympathetic 
and peaceful relations between the 

United States and the other countries of 

the world.” Programs and projects must 

conform with all Agency requirements 

and guidelines and are subject to final 

review by the USIA contracting officer. 
The dramatic changes in Central and 

Eastern Europe provide an historic 

opportunity to contribute to the region’s 

successful transition to a free market 
economy. Under the auspices of the US. 


assistance program for Eastern Europe, 
the United States Information Agency is 
undertaking a new program in Fiscal 
Year 1991 to help foster greater 
expertise in business management in 
Central and Eastern Europe. 

‘Through grants to U.S. universities, 
subject to the availability of funds, 
USIA seeks the development of business 
management programs in Central and 
Eastern European universities. The 
development of these programs should 
provide the necessary grounding in 
management training for business 
school faculty and entrepreneurs who 
are in graduate and undergraduate 
programs. Courses might include 
management training, marketing, 
business administration and accounting. 

USIA anticipates awarding 
approximately five grants, in amounts 
ranging from $150,000 to $200,000, to 
American institutions for this purpose. 
(For organizations with less than four 
years of experience in international 
exchange activities, grants will be 
limited to a maximum of $60,000.) USIA 
welcomes applications from consortia 
as well as individual institutions. 

Overseas partner institutions may be 
in one of the following countries: 
Bulgaria, Czechoslovakia, Hungary, 
Poland, Romania or Yugoslavia. U.S. 
institutions may submit more than one 
grant proposal if they propose to work 
with more than one overseas institution. 
Proposals should include the following 
c 


omponents: 
1. A statement of objectives and a 
detailed narrative description of the 


development program. The description 
should include the subjects to be 
covered, training plans, consulting and 
advising services, and courses, 
seminars, or lectures to be given. 

2. An outline of travel and visitation 
plans. For this program, travel is limited 
to that of the American participants to 
the partner institution. (Short term 
familiarization visits and study visits by 
foreign participants may be possible to 


arrange under other programs of the U.S. 


Government, but should not be included 
in the proposal. Applicants should not 
assume funding for such visits.) 

3. Plans for the collection 
development of supportive materials for 
the overseas institution. Costs for these 
materials may not exceed 10% of the 
final grant amount. 

4. Biographic data on the American 
poithaipent 
Guidelines 

1. The duration of the grant should be 
from twelve to eighteen months. 

2. The length of visits by Americans 
may vary, but it is expected that at least 
one of the American participants be in 


residence overseas for a semester or 
more. 


welcomes proposals that provide for 
some use of television and/or other 
audio-visual instruction. Additional 
funds may later be made available to 
support activities such as transmittal of 
programs by satellite to the participating 
overseas universities, including 
equipment and production of video 
materials. A list of management 
materials from the video library of USIA 
is available upon request. 

5. Proposals that are extensions or 
enhancements of past or current 
relationships with a partner institution 
will be acceptable. 

Restrictions 

1. No grants under this project will 
include profit or fee. 

2. Administrative expenses [both 


direct and indirect) may not exceed 20% 
of the USIA grant amount. 
Selection Criteri 

1. Overall academic quality and 
soundness of the proposals. 

2. Realistic prospects for the 
production of new or enhanced skills/ - 
knowledge in the host institutions in the 
subjects covered by the proposals. 

3. Appropriateness of the credentials/ 
experience of the American participants. 
4. Potential for beginning pregram at 

an early date. 

5. Potential for long-term impact. 

6. Cost effectiveness, including 
evidence of cost sharing. 

7. Demonstration of commitment to 
long-term exchanges. 

Dated: December 19, 1990. 

Thomas G. Leyden, 

Executive Director, Bureau of Educational 
and Cultural Affairs. 

[FR Doc. 90-30170 Filed 12-24-90; 8:45 am] 


AGENCY: United States Information 
Agency. 
ACTION: Notice. 


SUMMARY: The Office of Citizen 
Exchanges {E./P) announces a 
discretionary grants program for private, 
non-profit organizations in support of 
projects that link their international 
exchange interests with counterpart 





institutions/groups in other countries in 
ways supportive of the aims of the 
Bureau of Educational and Culiural 
Affairs. Interested applicants are urged 
to read the complete Federal Register 
announcement before addressing 
inquiries to the Office or submitting 
their proposals, 

DATES: This action is effective from 
December 26, 1990, through March 1, 
1991, for projects whose activities will 
begin between July 1, 1991, and 
December 31, 1991. 

FOR FURTHER INFORMATION CONTACT: 
The Office of Citizen Exchanges, Bureau 
of Educational and Cultural Affairs, 
United States Information agency, 301 
4th Street SW., Washington, DC 20547, 
(202/619-5348). 

SUPPLEMENTARY INFORMATION: The 
Office of Citizen Exchanges of the 
United States Information Agency 
announces a program to encourage, 
through limited grants to non-profit 
institutions, increased private sector 
commitment to and involvement in 
international exchanges. 

The Office of Citizen Exchanges 
works with U.S. private sector non-profit 
organizations on cooperative 
international group projects that 
introduce American and foreign 
participants to each others’ cultural and 
artistic traditions; social, economic, and 
political structures; and international 
interests. The Office supports 
international projects involving leaders 
or potential leaders in the following 
fields and professions: leaders of 
cultural institutions, urban planners, 
jurists, specialized journalists 
(specialists in economics, business, 
culture, political analysis, international 
affairs), business professionals, 
environmental specialists, 
parliamentarian, regional development, 
educational planning, and economic 
officials. 

The Office of Citizen Exchanges 
strongly encourages the coordination of 
these activities with respected 
universities, professional associations, 
and major cultural institutions in the 
U.S. and abroad, but particularly in the 
U.S. Projects should be intellectural and 
cultural, not technical. Technical 
training and scholarship programs are 
ineligible for support. Each private 
sector activity must maintain a non- 
political character and should maintain 
its scholarly integrity and meet the 
highest professional standards. 

Proposals for projects taking place in 
the United States or overseas are 
welcome for topics that involve any 
area of the world. However, the Office 
strongly encourages those that involve 
Africa, Latin America, the Middle East, 


and South Asia (including Indonesia, 
Malaysia, and Thailand). 

The Office does not support proposals 
limited to conferences or seminars (i.e., 
one to fourteen-day programs with 
plenary sessions, main speakers, panels, 
and a passive audience). It will support 
conferences only insofar as they are 
part of a larger project in duration and 
scope including, but not limited to 
project research and development, and 
implementation, internships, study tours, 
and extended, intensive workshops. 

The participation of a respected 
university or scholarly organization in 
Office of Citizen Exchanges programs is 
decidedly advantageous. Further, the 
themes addressed in these exchange 
programs must be of long-term 
importance rather than focused 
exclusively on current events or short- 
term issues. In every case, a substantial 
rationale must be presented as part of 
the proposal, one that clearly indicates 
the distinctive and important 
contribution of the overall project, 
including where applicable the expected 
yield of any associated conference. 

No funding is available exclusively to 
send U.S. citizens to conferences or 
conference-type seminars overseas; 
neither is funding available for bringing 
foreign nationals to routine professional 
association meetings in the United 
States. 

Projects that duplicate what is 
routinely carried out by private sector 
and/or public sector operations wiil not 
be considered. USIS post consultation 
by applicants, prior to submission of 
proposals, is strongly recommended for 
all programs. 


Creative Arts Grant Program 


The Creative Arts Division (E/PA) 
encourages proposals from U.S. non- 
profit organizations in the following 
fields: Music, dance, theater, literature, 
visual arts, architecture, folk arts, crafts 
and folklore, museum exchanges, and 
historical/cultural conservation/ 
preservation. 

Proposals must include an 
international exchange of persons 
component involving cultural leaders 
and commentators, critics, 
administrators and professionals in the 
above mentioned fields. Proposed 
projects may operate either to or from 
the United States, preferably in both 
directions. Priority consideration will be 
accorded to institutional projects, i.e., 
proposals potentially leading to 
institutional linkages. 

E/PA projects should support the 
cultural work of USIS posts around the 
world by providing international 
linkages for the highest quality arts 
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endeavors of American non-profit 
organizations. 

The combined interests of quality and 
prudent use of limited resources make it 
necessary to operate through 
competitive processes in which U.S. 
Information service posts retain the 
prerogative to nominate foreign arts 
professionals for projects taking place in 
the United States, while the American 
non-profit organizations retain the 
prerogative to select award-winners 
from among USIS-post nominees. E/PA 
seeks professionalism, fairness and 
balance in the distribution of awards 
among nominees. Projects to send 
American professionals to other 
countries should assure similar 
guarantees of quality, fairness and 
balance in the selection of participants. 
Applications should include the 
organization's selection criteria. 

E/PA does not accept proposals for 
the support of performing arts 
productions or tours, film festivals, 
independently-operating international 
competitions, exhibits, or academic arts 
programs. E/PA does not support 
conferences or seminars except insofar 
as they are integral parts of larger 
projects leading to institutional linkages. 
Conditions for such support are the 
same as for those defined above under 
General Information. 


Funding and Budget Requirements for 
all Submissions 


The Office of Citizen Exchanges 
requires co-funding with grantees in all 
projects. Proposals with cost sharing of 
less than 33 percent of the total project 
cost must provide exceptionally strong 
and convincing justification even to 
receive consideration and in any event 
would stand a low chance of being 
funded. Since USIA grant assistance 
constitutes only a portion of total project 
funding, proposals should list and 
provide evidence of other anticipated 
sources of support. Grant applications 
should demonstrate substantial 
financial and in-kind support using a 
three-column format that clearly 
displays cost-sharing support of 
proposed projects. The required format 
follows: 


USIA 
support 


Cost 


Line item sharing 


Travel, per 
diem, 
etc.: 
Total .. 


Funding assistance is limited to 
participant travel and per diem 
requirements with modest contributions 
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to defray total administrative costs 
(salaries, benefits, other direct and 
indirect costs), which for this year only 
may not exceed 25 percent of the total 
funds requested. The grantee institution 
may wish to cost-share any of these 
expenses. Organizations with less than 
four years’ experience in conducting 
international exchange programs are 
limited to $60,000 of USIA support. In 
most cases, grant proposals may not 
exceed a limit of $150,000 in the amount 
requested from the USIA. 


Additional Guidelines and Restrictions 


Office of Citizen Exchanges grants are 
not given to support projects whose 
focus is limited to technical issues, or for 
research projects, for youth or youth- 
related activities (participants’ age 
under 25), for publications funding, for 
student and/or teacher/faculty 
exchanges, for film festivals and 
exhibits. Nor does this office provide 
scholarships or support for long-term (a 
semester or more) academic studies. 
Competitions sponsored by other Bureau 
offices are also announced in the 
Federal Register. 


Application Deadlines 


The Office of Citizen Exchanges will 
accept proposals from the publication 
date of this notice through March 1, 
1991, for projects whose activities will 
begin between July 1, 1991, and 
December 31, 1991. Institutions must 
submit 16 copies of the final grant 
proposal and attachments. Proposals 
must fully accord with the terms of this 
Request for Proposals (RFP) as well as 
with Project Proposal Information 
Requirements (OMB #3116-0175). (See 
“Technical Requirements.”) Proposals 
should be mailed to the Office of the 
Executive Director (E/X), Bureau of 
Educational and Cultural Affairs, United 
States Information Agency, 301 4th 
Street SW., room 336, Washington, DC 
20547. 

For projects that would begin after 
December 31, 1991, competition details 
will be announced in the Federal 
Register on or about June 1, 1991. 
Inquiries concerning technical 
requirements are welcome prior to 
submission of applications. 


Application Requirements 


Proposals must contain a narrative 
which includes a complete and detailed 
description of the proposed program 
activity as follows: 

1. A brief statement of what the 
project is designed to accomplish, how it 
is consistent with the purposes of the 
USIA grant program, and how it relates 
to USIA’s mission. 


2. A concise description of the project, 
spelling out complete program schedules 
and proposed itineraries, who the 
participants will be, where they will 
come from, and how they will be 
selected. 

3. A statement of what follow-up 
activities are proposed, how impact will 


. be measured, and what groups, beyond 


the direct participants, will benefit from 
the project and how they will benefit. 


Review Criteria 


USIA will consider proposals based 
on the following criteria: 

1. Quality of Program Idea: Proposals 
should exhibit originality, substance, 
rigor, and relevance to Agency mission. 

2. Institution Reputation/Ability/ 
Evaluations: Institutional grant 
recipients should demonstrate potential 
for program excellence and/or track 
record of successful programs. Relevant 
evaluation results of previous projects 
are part of this assessement. 

3. Institution Personnel: Personnel's 
thematic and logistical expertise should 
be relevant to the proposed program. 

4. Program Planning: Detailed agenda 
and relevant work plan should 
demonstrate substantive rigor and 
logistical capacity. 

5. Thematic Expertise: Proposal 
should demonstrate expertise in the 
subject area which guarantees an 
effective sharing of information. 

6. Cross-Cultural Sensitivity/Area 
Expertise: Evidence of sensitivity to 
historical, linguistic, and other cross- 
cultural factors; relevant knowledge of 
geographic area should be evident. 

7. Ability to Achieve Program 
Objectives: Objectives should be 
reasonable, feasible, and flexible. 
Proposal should clearly demonstrate 
how the grantee institution will meet the 
program's objectives. 

8. Multiplier Effect: Proposed 
programs should strengthen long-term 
mutual understanding, to include 
maximum sharing of information and 
establishment of long-term institutional 
ties. 

9. Cost-Effectiveness: The overhead 
and administrative components should 
be kept as low as possible. Ali other 
items shold be necessary and 
appropriate to achieve the program's 
objectives. 

10. Cost-Sharing: Proposals should 
maximize cost-sharing through other 
private sector support as well as 
institution direct funding contributions. 

11. Follow-on Activities: Proposals 
should provide a plan for continued 
exchange activity (without USIA 
support) which insures that USIA 
supported programs are not isolated 
events. 


Technical Requirements 


Proposals can only be accepted for 
review when they are fully in accord 
with the terms of this RFP as well as 
with Project Proposal Information 
Requirements (OMB #3116-0175) as 
follows: 

1. Bureau of Educational and Cultural 
Affairs Grant Application Cover Sheet 
(OMB #3116-0173). 

2. Assurance of Compliance with US. 
Information Agency Regulations under 
title VI of the Civil Rights Act of 1964, 
section 504 of the Rehabilitation Act of 
1973, and title IX of the Education 
Amendments of 1972 (OMB #3116-0191). 

3. Certification Regarding Drug-Free 
Workplace Requirements for Grantees 
Other Than Individuals. 

4. Certification Regarding Debarment, 
Suspension, Ineligibility and Voluntary 
Exclusion, Primary Covered and Lower 
Tier Covered Transactions, Forms IA- 
1279 and IA-1280. 

5. Compliance with Office of Citizen 
Exchanges Additional Guidelines for 
Conferences (if applicable). 

6. Compliance with Travel Guidelines 
for Organizations Inside and Outside 
Washington, DC (if and as applicable). 

7. For proposals requesting $100,000 or 
more in grant monies, Certification for 
Contracts Grants and Cooperative 
Agreements, Form M/KG-13. 

8. For proposals requesting $100,000 or 
more in grant monies, Disclosure of 
Lobbying Activities (OMB #0348-0046). 

Forms may be obtained by writing to 
the Office of Citizen Exchanges (E/P), 
USIA, 301 4th Street SW., Washington, 
DC 20547. 


Additional Guidance 


The Office of Citizen Exchanges offers 
the following additional guidance to 
prospective applicants: 

1. The Office of Citizen Exchanges 
encourages project proposals involving 
more than one country. However, single- 
country projects that are clearly defined 
and possess the potential for creating 
and strengthening continuing linkages 
between foreign and U.S. institutions are 
also welcome. 

2. Proposals for bilateral programs are 
subject to review and comment by the 
USIS post in the relevant country, and 
pre-selected participants will also be 
subject to USIS post review. 

3. Bilateral programs should clearly 
identify the counterpart organization 
and provide evidence of the 
organization’s participation. 

4. The Office of Citizen Exchanges 
will consider proposals for activities in 
other countries when USIS posts are 
consulted in the design of the proposed 
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program and in the choice of the: most 

suitable venues for such programs. 
Dated: December 18,.1990: 

Stephen }. Schwartz, 

Director; Office of Citizen Exchanges: 

[FR Doc. 90-30116 Filed’12-24-90; 8:45 am}: 

BILLING CODE 8230-01-M 


DEPARTMENT OF VETERANS. 
AFFAIRS 


Advisory Committee on Environmental 
Hazards; Meeting. 


The Department of Veterans Affairs 
gives notice under Public Law 92-463, 
section 10{a){2),. that a meeting of a 
subcommittee of the Veterans’ Advisory 
Committee on Environmental Hazards 
will be held at the Department of 
Veterans Affairs Central Office, 81 
Vermont Avenue; NW.,. Washington, DC 
20420 on January 29; 1991. The: purpose 
of the meeting is to consider various 
mechanisms: by which the:Committee: 
may conduct a balanced ' synthesis of the 
literature relating to: the health effects of 
exposure to a herbicide centaining 
dioxin. The meeting will:convene at 9 
a.m. until 6-p.m. in-room 442, Lafayette 
Building. 

The Veterans’ Advisory Committee en 
Environmental Hazards will meet on 
January 30-31, 199%, at the:same 
location. The Committee will consider 
the recommendations of the 
subcommittee: It will also consider 
whether there is a significant statistical 
association between exposure to-a 
herbicide containing dioxin and the 
subsequent development of liver, brain, 
nasal, nasopharyngeal, or testicular 
cancer. It will also consider whether 
such an association exists for 
immunological disorders and Hodgkin's. 
disease. 

These meetings will be open.to the 
public up to the seating capacity of the 
room. Because this capacity is limited, it 
will be necessary for those wishing to 
attend to contact.Ms. Leney Holohan, 
Department of Veterans Affairs Central 
Office (phone 202/233-2479), prior to 
January 22, 1991. 

Members of the public.may direct 
questions or submit prepared statements 
forreview by the Committee in advance 
of the meeting, in writing only, to Mr. 
Frederic LE. Conway, Deputy Assistant 
General Counsel, room 1075B; 
Department of Veterans Affairs Central 
Office. Submitted material must be 
received at least five days prior to the 


- meeting: Such: members:of the public 


may be asked to clarify submitted: 
material prior to:consideratiorw by the 
Committee. 


Dated: December 19, 1990: 
By direction of.the Secretary: 
Sylvia Chavez Long, 
Committee. Management Officer. 
|FR.Dos. 90-30104. Filed. 12-24-90; 8:45.am4 
BILLING CODE 8320-01-N 


Geriatrics and Gerontology Advisory 
Committee; Meeting 


The Department of Veterans Affairs 
gives notice under Public Law 92-463 
that a meeting of the Geriatrics and 
Gerontology Advisory Committee 
(GGAC) will be held Jarmary 22-23, 1991 
at the Department of Veterans Affairs, 
810 Vermont Avenue, NW., Washington, 
DC 20420 in the Omar Bradley 
Conference room. The purpose of the 
Geriatrics and Gerontology Advisory, 
Committee is to advise the Secretary of 
Veterans Affairs and the Chief Medical 
Director relative to the care and 
treatment of the aging veterans, and to 
evaluate the Geriatric Research, 
Education and Clinical Centers. The 
meeting will convene at 8:30'a.m. and 
adjourn at 5 p.m. on January 22‘and will 
reconvene at 9 a.m. on January 23 and 
adjourn at 12’noon. The meeting is open 
to the public up to the seating capacity 
of the room. For those wishing to attend 
contact Jacqueline Holmes, Program 
Assistant, Office of Assistant Chief 
Medical Director for Geriatrics and 
Extended Care {phone 202/233-5983) 
prior to January, 18, 1991. 

The purpose of this meeting is to 
develop recommendations and 
guidelines for the delivery of psychiatric 
care in nursing homes and discuss rural 
health care in VA. 


Dated: December 19, 1998. 
By direetion.of the Secretary: 
Syivia Chavez. Long, 
Cemmittee Management Officer. 
[FR Doc. 90-30105 Filed 12-24-90; 8:45 am} 
BILLING CODE 6320-01-™ 


Veterans Health Services.and. 
Research Administration Scientific. 
Review and Evaluation Board: for 
Health Services Research and: 

The Department of Veterans Affairs, 
Veterans Health Services Research 
Administration, gives notice under 
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Public Law 92-463: that am advisory 
committee meeting ef the Scientific 
Review and Evaluation Beard for Health 
Services Research and Development 
will be held at the Fucsor Hilten East, 
7600 East Braadway, Tucson, Arizona, 
on Jarruary 10-11, 1991. Fhe meetings: 
wilE convene at'8 a.m. on January 10°and 
11 and adjourn at' 4:30 p.m. The purpose 
of the meetings-will be to-review 
research and development applications 
concerned with the measurement and 
evaluation of health care systems and 
with testing new methods of health: care 
delivery and management. Applications 
are reviewed for scientific and technical 
merit and recommendations regarding 
their funding are prepared for the 
Assistant Chief Medical Director for 
Research and Development. 

The meeting will be open to the public 
(to the seating capacity of the room) at 
the start of the January 10th session for 
approximately one hour to cover 
administrative matters and to discuss 
the general status of the program. The 
closed portion of the meetings involves: 
Discussion, examination, reference to, 
and oral review of staff and consultant 
critiques of research protocols, and! 
similar documents. During this portion 
of the meeting, discussion and 
recommendations will deal with 
qualifications of personnel conducting 
the studies, the disclosure of which 
would constitute a clearly unwarranted 
invasion of personal privacy, as well as 
research information, the premature 
disclosure of which would be likely to 
significantly frustrate implementation of 
proposed agency action regarding such 
research projects. As provided by 
subsection 10{d} of Public Law 92-463, 
as amended by Public Law 94409, 
closing portions of these meetings is in 
accordance with 5°U:S:C. 522bfc)(6) and 
(9)(B)- 

Due to. the limited seating capacity of 
the room, those who plan to attend. the 
open session should contact Mrs. 
Carolyn Smith, Program Analyst,.Health 
Services Research and Development 
Service, 810 Vermont Avenue, NW., 
Washington, DC, 26420, (phone: 202/ 
233-6935) at least 5 days before the 
meetings. 


Dated: December 19, 1990. 
By direction of the Secretary. 
Sylvia Chavez Long, 
Committee Management Officer. 
[FR Doc. 90-30106 Filed 12-24-90; 8:45 am] 
BILLING CODE 8320-01-M 
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This section of the FEDERAL REGISTER 
contains notices of meetings published 
under the “Government in the Sunshine 
Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3). 


EQUAL EMPLOYMENT OPPORTUNITY 
COMMISSION 

DATE AND TIME: 2:00 p.m. (Eastern Time) 
Tuesday, January 8, 1991. 

PLACE: Conference Room on the Ninth 
Floor of the EEOC Office Building, 1801 
“L” Street, NW., Washington, DC 20507. 
STATUS: Part of the meeting will be open 
to the public and part will be closed to 
the public. 

MATTERS TO BE CONSIDERED: 


Open Session 


1. Announcement of Notation Vote(s). 

2. A Report on Commission Operations. 
Closed Session 

1. Litigation Authorization: General 
Counsel Recommendations. 

2. Agency Adjudication and Determination 
on the Record of Federal Agency 
Discrimination Complaint Appeals. 

Note: Any matter not discussed or 
concluded may be carried over to a later 
meeting. (In addition to publishing notices on 
EEOC Commission meetings in the Federal 
Register, the Commission also provides a 
recorded announcement a full week in 
advance on future Commission sessions. 
Please telephone (202) 663-7100 at any time 
for information on these meetings.) 
CONTACT PERSON FOR MORE 
INFORMATION: Frances M. Hart, 
Executive Officer on (202) 663-7100. 

Dated: December 21, 1990. 

This Notice Issued December 21, 1990. 
Frances M. Hart, 

Executive Officer, Executive Secretariat. 
[FR Doc. 90-30385 Filed 12-21-90; 3:35 pm] 
BILLING CODE 6750-06-M 


INTER-AMERICAN FOUNDATION BOARD 
MEETING 
TIME AND DATE: January 7, 1991, 5:30- 
9:00 p.m. 
PLACE: 1515 Wilson Boulevard, Fifth 
Floor, Rosslyn, Virginia 22209. 
STATUS: Open except for the portion 
specified as closed session as provided 
in 22 CFR Part 1004.4. 
MATTERS TO BE CONSIDERED: 

1. Executive Session to discuss Presidential 


Search (5:30-6:00 p.m.). Closed Session as 
provided in 22 CFR Part 1004.4. 


2. Approval of September 27, 1990, Board 
Meeting Minutes 

3. Chairman's Report. 

4. President's Report. 

5. Discussion of Lease Renewal for IAF 
Offices. 

6. Discussion of FY 1992 Budget Request 
and Relation to Increased FY 1991 Budget 
and Enterprise for the Americas Initiative. 

7. Discussion of Current Country Strategies 
and Progress Made in Achieving Objectives. 

8. Discussion of Proposal to Identify 
Permanent Institutions Established with IAF 
Support and To Continue Identifying Latin 
American and Caribbean Leaders Affiliated 
with IAF. 

9. SPTF Disbursements in Nicaragua. 


CONTACT PERSON FOR MORE 
INFORMATION: Charles M. Berk, 
Secretary to the Board of Directors, (703) 
841-3812. 

Dated: December 20, 1990. 
Charles M. Berk, 
Sunshine Act Officer. 
[FR Doc. 90-30262 Filed 12-21-90; 10:59 am] 
BILLING CODE 7025-01-M 
NATIONAL TRANSPORTATION SAFETY 
BOARD 


TIME AND DATE: 9:30 a.m., Tuesday, 
January 8, 1991. 


PLACE: Board Room, Eighth Floor, 800 
Independence Avenue S.W., 
Washington, DC 20594. 


STATUS: The first two items are open to 
the public. The last two are closed under 
Exemption 10 of the Government in 
Sunshine Act. 


MATTERS TO BE CONSIDERED: 


5256A—Aviation Accident Report: Grand 
Canyon Airlines, de Havilland DHC-6-300, 
Fight Canyon 5, Grand Canyon National 
Park Airport, Tusayan, Arizona, September 
27, 1989. 

5410—Recommendations to FAA: APU Start 
Envelope Charts in DC-9 Flight Manuals 
and Emergency Battery Operation of Flap 
and Landing Gear Position Indicators. 
(Calendared by Member Burnett.) 

5406—Opinion and Order: Administrator v. 
Foreman, Docket SE-8630; disposition of 
Administrator's appeal. (Calendared by 
Member Burnett.) 

5408—Opinion and Order: Administrator v. 
Thompson, Docket SE-9647; disposition of 
respondent's appeal. (Calendared by 
Member Burnett). 


NEWS MEDIA CONTACT: Mike Benson, 
382-6600. 


FOR MORE INFORMATION CONTACT: Bea 
Hardesty, (202) 382-6525. 


Dated: December 21, 1990. 
Bea Hardesty, 
Federal Register Liaison Officer. 
[FR Doc. 90-30374 Filed 12-21-90; 2:36 pm] 
BILLING CODE 7533-01-M 


SUNSHINE FEDERAL REGISTER NOTICE 
NUCLEAR REGULATORY COMMISSION 
DATE: Weeks of December 24, 31, 1990 
and January 7 and 13, 1991. 

PLACE: Commissioners’ Conference 
Room, 11555 Rockville Pike, Rockville, 
Maryland. 

STATUS: Open and Closed. 

MATTERS TO BE CONSIDERED: 


Week of December 24 


There are no meetings scheduled for the 
Week of December 24. 


Week of December 31—Tentative 


Thursday, January 3 
1:30 p.m. 
Briefing on NRC Technical Training Center 
(Public Meeting) 
3:00 p.m. 
Affirmation/Discussion and Vote (Public 
Meeting) (if needed) 


Week of January 7—Tentative 


Thursday, January 10 
11:30 a.m. 


Affirmation/Discussion and Vote (Public 
Meeting) (if needed) 


Week of January 14—Tentative 


Friday, January 18 
11:30 a.m. 
Affirmation/Discussion and Vote (Public 
Meeting) (if needed) 

Note: Affirmation sessions are initially 
scheduled and announced to the public on a 
time-reserved basis. Supplementary notice is 
provided in accordance with the Sunshine 
Act as specific items are identified and added 
to the meeting agenda. If there is no specific 
subject listed for affirmation, this means that 
no item has as yet been identified as 
requiring any Commission vote on this date. 


To Verify the Status of Meetings Call 
(Recording)—(301) 492-0292 
CONTACT PERSON FOR MORE 
INFORMATION: William Hill (301) 492- 
1661. 

Dated: December 20, 1990. 
William H. Hill, Jr., 
Office of the Secretary. 
[FR Doc. 90-30322 Filed. 12-21-90; 1:07 pm] 
BILLING CODE 7590-01-M 





Corrections 


This section of the FEDERAL REGISTER 
contains editorial corrections of previously 
published Presidential, Rule, oy 
Rule, and Notice documents: 

corrections are prepared by the i ois of 
the Federal Register. Agency 

corrections are issued as signed 
documents and appear in the appropriate 
document categories elsewhere in the 
issue: 


DEPARTMENT OF AGRICULTURE 


Federat Crop Insurance Corporation 
7 CFR Part 414 
[Amdt. No. 3; Doc. No. 7873S] 


Forage Seeding Crop Insurance 
Regulations 


Correctior 


In rule document 90-28905 beginning: 
on page 50813 in the issue of Tuesday; 
December 11, 1990, im the third column, 
the EFFECTIVE DATE: should read 
“January 10, 1991.” 


BILLING CODE 1505-01-D: 


DEPARTMENT OF AGRICULTURE. 
Rural Electrification Administration 
7 CFR Part 1717 


RIN 0572-AA40 


Federal Pre-emption in Rate Making irr 
Connection With Power Supply 
Borrowers 


Co . 

In rule document 90-22120 beginning 
on page 38638 in: the issue: of 
Wednesday, September 19, 1990,. make 
the following carrections: 

§ 12717.301 [Cerrected]. 

1. On page 38646, in § 1717.301{a),.in 
the second column, in the third line from 
the bottom, “clarify” should read 
“certify”. 

§ 1717.305 [Corrected] 

2. On page 38647, im the third column, 
in § 1717.305(b)(1), in the fourth line 
“jurisdiction” was misspelled. 

§ 1797.306 [Corrected] 
3. In the same column, in 


§ 1717.306(a), in the 14th line, “rate” 
should read “rates”. 


4. On page 38648, in the: first columm, 
in § 1717.306(c), in the seventh line, 
“right” should read! “rights”. 


BILLING CODE 1505-01-D 


FEDERAL RESERVE SYSTEM 
12 CFR Part 204. 
[Regulation D; Docket Ne. R-0716] 


Reserve Requirements of Depository 
institutions; Reserve Requirement 
Ratios 


Correction 


In rule document 90-28705 beginning 
on page 50540.in the issue of Friday, 
December 7, 1990, make the following 
correction: 


§ 204.9 [Corrected] 

On page 50541, in the third column, in 
§ 204.9{a}{1), im the table,. wherever “$41 
1” appears, it should read: “$41.2”. 


BILLING CODE 1505-61-D 


DEPARTMENT OF HEALTH AND. 
HUMAN SERVICES 


Health Care Financing Administration 


[BPD-623-PN]. 
RIN 0938-AESS 


Medicare Program; Proposed 
Additions Fe and Deletion From the 
Current List of Covered Surgical 
Procedures for Ambulatory Surgical 
Centers 


Correction 


In notice document 90-28633: beginning 
on: page: 50590 in the issue of Friday; 
December 7, 1980, make the following 
corrections: 

1. On page 50590; in the first column,. 
under DATES, in.the fourth line, the date 
should read “February 5,.1991”. 

2. On page 50593, at the-tepof the first 
and second: column, delete the headings. 

3. Om page 50596, in the third column, 
(i) the entries. corresponding to°12044 
and 12045 should begin: with an asterisk. 
(ii) The entries ing to1512@ 
and 15121 should have a comma after 
“orbite”. (iii) In the entry, corresponding. 
to 19360, “construction” should read. 
“reconstruction”. {iv) In the entry 
corresponding to 19366 “reconstruction” 
was misspelled. 
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4..On page: 50599, im the third column, 
in the entries: corresponding to: 21935 
and 22505, delete’the “Q03” at the end. 

5. On page 50600, in the third column, 
the entry corresponding to 26580, should 
begin with a bullet (@). 

6. On page 50602, in the third: column, 
(i). im the entry. corresponding to 27696, 
after “both”, separate the words 
“collateral ligaments”. (ii) In.the entries 
cerresponding te 27788 and 27818, 
“without” should. read “with”. (iii} In the 
entry, corresponding to: 28106, 
“including” should read. “includes”. 

7. On page 50603, in the third column, 
the entries corresponding to 28288 and: 
29895 should begin with an asterisk. 

8. On page 50607, the third entry was 
omitted in the second and third 
columns and should read, “1 43760 
Change of gastrostomy tube”. 


BILLING CODE 1505-01-D. 


DEPARTMENT OF LABOR: 
Mine. Safety and: Health Administration 


Fee Adjustments for Testing, 
Evatuation, and Approvat of Mining 
Products 


Correction 


In notice document 90-29640 beginning 
on page 517990 in the issue of Tuesday, 
December 18, 1990; make the following 
corrections: 

1. Om page 51996, ini the first column of 
the table make the following:changes: 


A. Under “15 Explosives”, the 12th line 
should read “Toxic Gases (Large 
Chamber)”. 

B. After the entry “18 Electric Motor 
Driven Equipment and Accessories”, the 
next entry should read “12 Approval- 
Machine Evaluation”. 

2. On page 51992, in the first 
columm of the table, after the entry ‘33 
Dust Collectors”, the entry should read, 
“12 Approval: Evaluation: without 
Certification of Performance *”. 

3. On page 51993, in the first column of 
the table, the last entry should read’ "00" 
Retesting for approval as a result of 
post-approval product audit®’.. 

4. On the same page; in footnote 4, 
insert “units” after “blasting”. 


BILLING CODE 1505-01-D 
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DEPARTMENT OF TRANSPORTATION 
Federal Aviation Administration 

14 CFR Part 121 

[Docket No. 25148; Amdt. No. 121-221] 
Anti-Drug Program for Personnel! 
Engaged in Specified Transportation 
Activities 

Correction 


In rule document 90-29296 beginning 
on page 51670 in the issue of Friday, 


December 14, 1990, make the following 
corrections: 

1. On page 51671, in the first column, 
in the fifth line, “permitted” should read 
“submitted”. 

2. On the same page, in the third 
column, under Federalism 
Determination, in the ninth line, 
“preparation” should read “regulation”. 

3. On page 51672, in the first column, 
in the first line, “by” should read ‘‘on”. 


APPENDIX I-- [Corrected] 

4. On the same page, in the second 
column, in the first line of the second 
amedatory statement add “A(2),” after 
“paragraphs”. 

BILLING CODE 1505-01-D 
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DEPARTMENT OF DEFENSE 
Office of the Secretary 

32 CFR Part 286 

[DoD 5400.7-R} 


Freedom of Information Act (FOIA) 
Program 


AGENCY: Office of the Secretary of 
Defense, DoD. 


ACTION: Final rule. 


SUMMARY: 32 CFR part 286 was 
previously published on October 26, 
1990 (55 FR 43093). Although corrected 
by two amendments, the rule still 
contained errors that could pose a 
problem when FOIA litigation occurs, 
therefore, the Department of Defense is 
publishing a revision of 32 CFR part 286. 
This revision provides substantive and 
administrative changes. It conforms to 
recent, significant court rulings in 
Freedom of Information Act litigation, 
and provides guidance relative to the 
treatment of electronic data under the 
Freedom of Information Act. 


EFFECTIVE DATE: October 3, 1990. 


ADDRESSES: Office of the Assistant 
Secretary of Defense (Public Affairs), 
Washington, DC 20301-1400. 


FOR FURTHER INFORMATION CONTACT: 
Mr. C. Talbott, telephone number (202) 
697-1180. 


SUPPLEMENTARY INFORMATION: The 
Department of Defense published a 
proposed rule on August 31, 1990 (55 FR 
35652) for public comments. No 
comments were received. It is hereby 
certified that this final rule does not 
exert a significant economic impact on a 
substantial number of small entities. 
This determination is made based upon 
the fact that the rule merely recodifies 
the procedural aspects of the 
Department of Defense’s Freedom of 
Information Act Program, which 
includes guidance on how and from 
whom to request information pertaining 
to the Department of Defense; imposes 
no new requirements, rights, or benefits 
on small entities; and will have neither a 
beneficial nor an adverse effect on small 
entities. 


List of Subjects in 32 CFR Part 286 
Freedom of Information. 


Accordingly, 32 CFR part 286 is 
revised as follows: 


PART 286—FREEDOM OF 
INFORMATION ACT (FOIA) PROGRAM 


Subpart A—General Provisions 


Sec. 

286.1 
286.2 
286.3 
286.4 
286.5 
286.7 


Purpose. 

Applicability. 

DoD public information. 
Control system. 

Definitions. 

Policy. 

Subpart B—FOIA Reading Rooms 
286.9 Requirements. 

286.11 Indexes. 

Subpart C—Exemptions 


286.12 General provisions. 
286.13 Exemptions. 


Subpart D—For Official Use Only 


286.15 
286.17 
286.19 


General provisions. 

Markings. 

Dissemination and transmission. 

286.20 Safeguarding FOUO information. 

286.23 Termination, disposal and 
unauthorized disclosures. 


Subpart E—Release and Processing 
Procedures 


286.25 
286.27 
289.29 
286.31 


General provisions. 
Initial determinations. 
Appeals. 

Judicial actions. 


Subpart F—Fee Schedule 


286.33 General provisions. 

286.35 Collection of fees and fee rates. 

286.37 Collection of fees and fee rates for 
technical data. 


Subpart G—Reports 

286.39 Reports control. 

286.41 Annual report. 

Subpart H—Education and Training 
286.43 Responsibility and purpose. 
Appendix A to Part 286—Unified 


Commands—Processing Procedures For 
FOIA Appeals 


Appendix B to Part 286—Addressing FOIA 
Requests 


Appendix C to Part 286—Litigation Status 
Sheet 


Appendix D to Part 286—Other Reason 
Categories 


Appendix E to Part 286—Record of Freedom 
of Information (FOI) Processing Cost (DD 
Form 2086) 


Appendix F to Part 286—Record of Freedom 
of Information (FOI) Processing Cost for 
Technical Data (DD Form 2086-1) 


Appendix G to Part 286—Annual Report 
Freedom of Information Act (DD Form 2564) 


Appendix H to Part 286—DOD Freedom of 
Information Act Program Components 


Authority: 5 U.S.C. 552. 


Subpart A—General Provisions 


§ 286.1 Purpose. 


The purpose of this part is to provide 
policies and procedures for the 
Department of Defense (DoD) 
implementation of the Freedom of 
Information Act and DoD Directive 
5400.7 ' and to promote uniformity in the 
DoD Freedom of Information Act (FOIA) 
Program. 


§ 286.2 Applicability. 


(a) This part applies to the Office of 
the Secretary of Defense (OSD) which 
includes for the purpose of this part the 
Chairman, Joint Chiefs of Staff and Joint 
Staff, Unified Commands, the Military 
Departments, the Defense Agencies, and 
the DoD Field Activities (hereafter 
referred to as “DoD Components”), and 
takes precedence over all DoD 
Component regulations that supplement 
the DoD FOIA Program. A list of DoD 
Components is in appendix H to this 
part. 

(b) The National Security Agency 
records are subject to the provisions of 
this part, only to the extent the records 
are not exempt under Public Law 86-36. 


§ 286.3 DoD public information. 


The public has a right to information 
concerning the activities of its 
Government. DoD policy is to conduct 
its activities in an open manner and 
provide the public with a maximum 
amount of accurate and timely 
information concerning its activities, 
consistent always with the legitimate 
public and private interests of the 
American people. A DoD record 
requested by a member of the public 
who follows rules established by proper 
authority in the Department of Defense 
shall be withheld only when it is exempt 
from mandatory public disclosure under 
the FOIA. In order that the public may 
have timely information concerning DoD 
activities, records requested through 
public information channels by news 
media representatives that would not be 
withheld if requested under the FOIA 
should be released upon request. Prompt 
responses to requests for information 
from news media representatives should 
be encouraged to eliminate the need for 
these requesters to invoke the 
provisions of the FOIA and thereby 
assist in providing timely information to 
the public. Similarly, requests from other 
members of the public for information 
should continue to be honored through 
appropriate means even though the 


? Copies may be obtained, at cost, from the 
National Technical Information Service (NTIS), 5285 
Port Royal Road, Springfield, VA 22161. 
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request does not qualify under FOIA 
requirements. 


§ 286.4 Control system. 


A request for records that invokes the 
FOIA shall enter a formal control 
system designed to ensure compliance 
with the FOIA. A release determination 
must be made and the requester 
informed within the’ time limits specified 
in this part. Any request for DoD records 
that either explicitly or implicitly cites 
the FOIA shall be processed under the 
provisions of this part, unless otherwise 
required by § 286.7(m). 


$286.5 Definitions. 


As used in this part, the following 
terms and meanings shall be applicable: 
(a) FOIA request. A written request 

for DoD records, made by any person, 
including a member of the public (U.S. 
or foreign citizen), an organization, or a 
business, but not including a Federal 
agency or a fugitive from the law that 
either explicitly or implicitly invokes the 
FOIA, DoD Directive 5400.7, this part, or 
DoD Component supplementing 
regulations or instructions. 

(b) Agency record. (1) The products of 
data compilation, such as all books, 
papers, maps, and photographs, machine 
readable materials or other 
documentary materials, regardless of 
physical form or characteristics, made 
or received by an agency of the United 
States Government under Federal law in 
connection with the transaction of 
public business and in DoD's possession 
and control at the time the FOIA request 
is made. 

(2) The following are not included 
within the definition of the word 
“record”: 

(i) Objects or articles, such as 
structures, furniture, vehicles and 
equipment, whatever their historical 
value, or value as evidence. 

(ii) Administrative tools by which 
records are created, stored, and 
retrieved, if not created or used as 
sources of information about 
organizations, policies, functions, 
decisions, or procedures of a DoD 
Component. Normally, computer 
software, including source code, object 
code, and listings of source and object 
codes, regardless of medium are not 
agency records. (This does not include 
the underlying data which is processed 
and produced by such software and 
which may in some instances be stored 
with the software.) Exceptions to this 
position are outlined in paragraph (b)(3) 
of this section. 

(iii) Anything that is not a tangible or 
documentary record, such as an 
individual's memory or oral 
communication. 


(iv) Personal records of an individual 
not subject to agency creation or 
retention requirements, created and 
maintained primarily for the 
convenience of an agency employee, 
and not distributed to other agency 
employees for their official use. 

(v) Information stored within a 
computer for which there is no existing 
computer program for retrieval of the 
requested information. 

(3) In some instances, computer 
software may have to be treated as an 
agency record and processed under the 
FOIA. These situations are rare, and 
shall be treated on a case-by-case basis. 
Examples of when computer software 
may have to be treated as an agency 
record are: 

(i) When the data is embedded within 
the software and cannot be extracted 
without the software. In this situation, 
both the data and the software must be 
reviewed for release or denial under the 
FOIA. 

(ii) Where the software itself reveals 
information about organizations, 
policies, functions, decisions, or 
procedures of a DoD Component, such 
as computer models used to forecast 
budget outlays, calculate retirement 
system costs, or optimization models on 
travel costs. 

(iii) See subpart C of this part for 
guidance on release determinations of 
computer software. 

(iv) A record must exist and be in the 
possession and control of the 
Department of Defense at the time of the 
request to be considered subject to this 
part and the FOIA. There is no 
obligation to create, cofnpile, or obtain a 
record to satisfy a FOIA request. 

(v) If unaltered publications and 
processed documents, such as 
regulations, manuals, maps, charts, and 
related geophysical materials are 
available to the public through an 
established distribution system with or 
without charge, the provisions of 5 
U.S.C. 552 (a)(3) normally do not apply 
and they need not be processed under 
the FOIA. Normally, documents 
disclosed to the public by publication in 
the Federal Register also require no 
processing under the FOIA. In such 
cases, Components should direct the 
requester to the appropriate source, to 
obtain the record. 

(c) DoD Component. An element of 
the Department of Defense, as defined in 
§ 286.1, authorized to receive and act 
independently on FOIA requests. A DoD 
Component has its own initial denial 
authority (IDA) or appellate authority, 
and general counsel. 

(d) Initial Denial Authority (IDA). An 
official who has been granted authority 
by the head of a DoD Component to 


withhold records requested under the 
FOIA for one or more of the nine 
categories of records exempt from 
mandatory disclosure. 

(e) Appellate authority. The Head of 
the DoD Component or the Component 
head's designee having jurisdiction for 
this purpose over the record. 

(f) Administrative appeal. A request 
by a member of the general public, made 
under the FOIA, asking the appellate 
authority of a DoD Component to 
reverse an IDA decision to withhold all 
or part of a requested record or to deny 
a request for waiver or reduction of fees. 

(g) Public interest. Public interest is 
official information that sheds light on 
an agency's performance of its statutory 
duties because it falls within the 
statutory purpose of the FOIA in 
informing citizens about what their 
government is doing. That statutory 
purpose, however, is not fostered by 
disclosure of information about private 
citizens that is accumulated in various 
governmental files that reveals little or 
nothing about an agency’s or official's 
own conduct. 

(h) Electronic data. Electronic data 
are those records and information which 
are created, stored, and retrievable by 
electronic means. This does not include 
computer software, which is the tool by 
which to create, store, or retrieve 
electronic data. See paragraph (b)(2) (ii) 
and (iii) of this section for a discussion 
of computer software. 


§ 286.7 Policy. 


(a) Compliance with the FOIA. DoD 
personnel are expected to comply with 
the FOIA and this part in both letter and 
spirit. This strict adherence is necessary 
to provide uniformity in the 
implementation of the DoD FOIA 
Program and to create conditions that 
will promote public trust. 

(b) Openness with the public. The 
Department of Defense shall conduct its 
activities in an open manner consistent 
with the need or security and adherence 
to other requirements of law and 
regulation. Records not specifically 
exempt from disclosure under the Act 
shall, upon request, be made readily 
accessible to the public in accordance 
with rules promulgated by competent 
authority, whether or not the Act is 
invoked. 

(c) Avoidance of procedural 
obstacles. DoD Components shall 
ensure that procedural matters do not 
unnecessarily impede a requester from 
obtaining DoD records promptly. 
Components shall provide assistance to 
requesters to help them understand and 
comply with procedures established by 
this part and any supplemental 
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regulations published by the DoD 
Compenents. 

(d) Prompt action on requests. When a 
member of the public complies with the 
procedures established in this part for 
obtaining DoD records, the request shall 
receive prompt attention; a reply shall 
be dispatched within 10 working days, 
unless.a delay is authorized. When a 
Component has a significant number of 
requests, e.g., 10 or more, the requests 
shall be processed in order of receipt. 
However, this does not preclude a 
Component from completing action.on a 
request which can be easily answered, 
regardless of its ranking within the order 
of receipt. ADoD-Component may 
expedite action on a request regardless 
of its ranking within the order of receipt 
upon a showing of exceptional need or 
urgency. Exceptional need or urgency is 
determined at the discretion of the 
Component processing the request. 

(e) Use of FOIA exemptions. It is DoD 
policy to make records publiciy 
available, unless they qualify for 
exempticn under one or more of the nine 
exemptions. Components may elect to 
make a discretionary release, however, 
a discretionary release is generally not 
appropriate for records exempt under 
exemptions 1, 3, 4, 6 and 7(C). 
Exemptions 4, 6 and 7(C) cannot be 
claimed when the requester is the 
submitter of the mformation. 

(f} Public domain. Nonexempt records 
released under the authority of this part 
are considered to be in the public 
domain. Such records may also be made 
available in Components’ reading reoms 
to facilitate public access. Exempt 
records released pursuant to this part or 
other statutory or regulatory authority, 
however, may be considered to be in the 
public domain only when their release 
constitutes a-waiver of the FOIA 
exemption. When the release does not 
constitute such a waiver, such as when 
disclosure is made to a properly 
constituted advisory committee or to a 
Congressional Committee, the released 
records do not lose their exempt status. 
Also, while authority may exist to 
disclose records to individuals in their 
official capacity, the provisions of this 
part apply if the same individual seeks 
the records in a private or personal 
capacity. 

(g) Creating a record. {1) A record 
must exist and be in the possession and 
control of the Department of Defense at 
the time of the search to be considered 
subject to this part and the FOIA. Mere 
possession of a record does not presume 
departmental control and such records, 


i response to the requester. There is 
no obligation to create nor compile a 


record to satisfy an FOIA request. A 
DoD Component, however, may compile 
a new record when so deing would 
result in a more useful response to the 
requester, or be less burdensome to the 
agency than providing existing records, 
and the requester does not object. Cost 
of creating or compiling such a record 
may not be charged to the requester 
unless the fee for creating the record is 
equal to or less than the fee which 
would be charged for providing the 
existing record. Fee assessments shall 
be in accordance with Subpart D of this 
part. 

(2) With respect to electronic data, the 
issue of whether records are actually 
created or merely extracted from.an 
existing database is not always readily 
apparent. Consequently, when 
responding to FOIA requests for 
electronic data where creation of a 
record, programming, or particular 
format are questionable, Components 
should apply a standard of 
reasonableness. In other words, if the 
capability exists to respond to the 
request, and the effort would be a 
business as usual approach, then the 
request should be processed. However, 
the request need not be processed 
where the capability to respond dees 
not exist without a significant 
expenditure of resources, thus not being 
a normal business as usual approach. 

(h) Description of requested record. 
(1) Identification of the record desired is 
the responsibility of the member of the 
public who requests a record. The 
requester must provide a description of 
the desired record, that enables the 
Government to locate the record with a 
reasonable amount of effort. The Act 
does not authorize “fishing expeditions.” 
When a DeD Component receives a 
request that dees not “reasonably 
describe” the requested record, it shall 
notify the requester of the defect. The 
defect ‘should be highlightedina 
specificity letter, asking the requester to 
provide the type of information outlined 
in paragraph (h)}(2) of this section. 
Components are not obligated to act on 
the request until the requester responds 
to the specificity letter. When 
practicable, Components shall offer 
assistance to the requester in identifying 
the recerds sought and in reformutlating 
the request to reduce the burden on the 
agency in-complying with the Act. 

(2) The following guidelines are 
provided to deal with “fishing 
expedition” requests and are based on 
the principle of reasonable effort. 
Descriptive infermation about a record 
may be divided inte twe bread 
‘categories. 

{i) Category 1 is file-related and 
inchades information such as type of 


- record (for example, memorandum), 


title, index citation, subject area, date 
the record was created, and originator. 

(ii) Category H is event-related and 
includes the circumstances that resulted 
in the record being created or the date 
and circumstances surrounding the 
event the record covers. 

(iii) Generally, a record is not 
reasonably described unless the 
description contains sufficient Category 
I mformation to permit the conduct of:an 


organized, nonrandom search based on 


the Component'’s filing arrangements 
and existing retrieval systems, or unless 
the record contains sufficient Category 
II information to permit inference of the 
Category I elements needed to conduct 
such a search. 

fiv) The following guidelines deal with 
requests for personal records. 
Ordinarily, when personal identifiers 
are provided only in connection with a 
request for records concerning the 
requester, only records retrievable by 
personal identifiers need be searched. 
Search for such records may be 
conducted under Privacy Act 
procedures. No record may be denied 
that is releasable under the FOIA. 

(v) The previous guidelines 
notwithstanding, the decision of the 
DoD Component concerning 
reasonableness of description must be 
based on knowledge of its files. If the 
description enables DoD Component 
personnel to locate the record with 
reasonable effort, the description is 
adequate. 

(i) Referrals. (1) A request received by 
a DoD ‘Component having no records 
responsive to a request shall be referred 
routinely to another DoD Component, if 
the other Component confirms that it 
has the requested record, and this belief 
can be confirmed by the other DoD 
Component. In cases where the 
Component receiving the request has 
reason to believe that the existence or 
nonexistence of the record may in itself 
be classified, that Component shall 
consult the DoD Component having 
cognizance over the record in question 
before referring the request. If the DoD 
Component that is consulted determines 
that the existence or nonexistence of the 
record is in itself classified, ‘the 
requester shall be so notified by the 
DoD ‘Component originally receiving the 
request, and no referral shall take place. 
Otherwise, the request shail be referred 
to the other DoD Component, and the 
requester shall be notified of any such 
referral. Any DoD Component receiving 
a request that has been misaddressed 
shall refer the request ‘to the proper 
address and advise the requester. 
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(2) Whenever a record or a portion of 
a record is, after prior consultation, 
referred to another DoD Component or 
to a Government agency outside of the 
Department of Defense for a release 
determination and direct response, the 
requester shall be informed of the 
referral. Referred records shall only be 
identified to the extent consistent with 
security requirements. 

(3) A DoD Component shall refer an 
FOIA request for a classified record that 
it holds to another DoD Component or 
agency outside the Department of 
Defense, if the record originated in the 
other DoD Component or outside agency 
or if the classification is derivative. In 
this situation, provide the record and a 
release recommendation on the record 
with the referral action. 

(4) A DoD Component may refer a 
request for a record that it originated to 
another DoD Component or agency 
when the record was created for the use 
of the other DoD Component or agency. 
The DoD Component or agency for 
which the record was created may have 
an equally valid interest in withholding 
the record as the DoD Component that 
created the record. In such situations, 
provide the record and a release 
recommendation on the record with the 
referral action. An example of such a 
situation is a request for audit reports 
prepared by the Defense Contract Audit 
Agency. These advisory reports are 
prepared for the use of contracting 
officers and their release to the audited 
contractor shall be at the discretion of 
the contracting officer. Any FOIA 
request shall be referred to the 
appropriate contracting officer and the 
requester shall be notified of the 
referral. 

(5) Within the Department of Defense, 
a Component shall ordinarily refer an 
FOIA request for a record that it holds, 
but that was originated by another DoD 
Component or that contains substantial 
information obtained from another DoD 
Component, to that Component for 
direct response, after direct 
coordination and obtaining concurrence 
from the Component. The requester then 
shall be notified of such referral. DoD 
Components shall not, in any case, 
release or deny such records without 
prior consultation with the other DoD 
Componeni. 

(6) DoD Components that receive 
referred requests shall answer them in 
accordance with the time limits 
established by the FOIA and this part. 
Those time limits shall begin to run upon 
receipt of the referral by the official 
designated to respond. 

(7) Agencies outside the Department 
of Defense that are subject to the FOIA: 


(i) A Component may refer an FOIA 
request for any record that originated in 
an agency outside the DoD or that is 
based on information obtained from an 
outside agency to the agency for direct 
response to the requester after 
coordination with the outside agency, if 
that agency is subject to FOIA. 
Otherwise, the Component must 
respond to the request. 

(ii) A DoD Component shall.refer to 
the agency that provided the record any 
FOIA request for investigative, 
intelligence, or any other type of records 
that are on loan to the Department of 
Defense for a specific purpose, if the 
records are restricted from further 
release and so marked. However, if for 
investigative or intelligence purposes, 
the outside agency desires anonymity, a 
Component may only respond directly to 
the requester after coordination with the 
outside agency. 

(iii) Notwithstanding anything to the 
contrary in paragraph (i)(1) of this 
section, a Component shall notify 
requesters seeking National Security 
Council (NSC) or White House 
documents that they should write 
directly to the NSC or White House for 
such documents, DoD documents in 
which the NSC or White House has a 
concurrent reviewing interest shall be 
forwarded to the Office of the Assistant 
Secretary of Defense (Public Affairs) 
(OASD(PA)), ATTN: Directorate For 
Freedom of Information and Security 
Review (DFOISR), which shall effect 
coordination with the NSC or White 
House, and return the documents to the 
originating agency after NSC review and 
determination. NSC or White House 
documents discovered in Components’ 
files which are responsive to the FOIA 
request shall be forwarded to the 
ASD(PA), ATTN: DFOISR, for 
subsequent coordination with the NSC 
or White House, and returned to the 
Component with a release 
determination. 

(8) To the extent referrals are 
consistent with the policies expressed 
by this paragraph, referrals between 
offices of the same DoD Component are 
authorized. ; 

(9) On occasion, the Department of 
Defense receives FOIA requests for 
General Accounting Office (GAO) 
documents containing DoD information. 
Even though the GAO is outside the 
Executive Branch, and not subject to the 
FOIA, all requests for GAO documents 
containing DoD information received 
either from the public or referral from 
the GAO, will be processed under the 
provision of the FOIA. 

(j) Authentication. Records provided 
under this part shall be authenticated 
with an appropriate seal, whenever 


necessary, to fulfill an official 
Government or other legal function. This 
service, however, is in addition to that 
required under the FOIA and is not 
included in the FOIA fee schedule. DoD 
Components may charge for the service 
at a rate of $5.20 for each authentication. 

(k) Unified and Specified Commands. 
(1) The Unified Commands are placed 
under the jurisdiction of the OSD, 
instead of the administering Military 
Department, only for the purpose of 
administering the DoD FOIA Program. 
This policy represents and exception to 
the policies directed in DoD Directive 
5100.3 2; it authorizes and requires the 
Unified Commands to process Freedom 
of Information (FOI) requests in 
accordance with DoD Directive 5400.7 
and this part. The Unified Commands 
shall forward directly to the OASD(PA), 
all correspondence associated with the 
appeal of an initial denial for records 
under the provisions of the FOIA. 
Procedures to effect this administrative 
requirement are outlined in Appendix A 
of this part. 

(2) The Specified Commands remain 
under the jurisdiction of the 
administering Military Department. The 
Commands shall designate IDAs within 
their headquarters; however, the 
appellate authority shall reside with the 
Military Department. 

(1) Records management. FOIA 
records shall be maintained and 
disposed of in accordance with DoD 
Component Disposition instructions and 
schedules. 

(m) Relationship between the FOIA 
and the Privacy Act (PA). Not all 
requesters are knowledgeable of the 
appropriate statutory authority to cite 
when requesting records. In some 
instances, they may cite neither Act, but 
will imply one or both Acts. For these 
reasons, the following guidelines are 
provided to ensure that requesters 
receive the greatest amount of access 
under both Acts: 

(1) Requesters who seek records about 
themselves contained in a PA system of 
records and who cite or imply the PA, 
will have their requests processed under 
the provisions of the PA. 

(2) Requesters who seek records about 
themselves which are not contained in a 
PA system of records and who cite or 
imply the PA, will have their requests 
processed under the provisions of the 
FOIA, since they have no access under 
the PA. 

(3) Requesters who seek records about 
themselves which are contained in a PA 
system of records and who cite or imply 
the FOIA or both acts will have their 


2 See footnote 1 to § 286.1 
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requests processed under the time limits 
of the FOIA and the exemptions and 
fees of the PA. This is appropriate since 
greater access will be received under 
the PA. 

(4) Requesters who seek access to 
agency records and who cite or imply 
the PA and FOIA, will have their 
requests processed under the FOIA. 

(5) Requesters who seek access to 
agency records and who cite or imply 
the FOIA, will have their requests 
processed under the FOIA. 

(6) Requesters should be advised in 
final responses why their request was 
precessed under a particular Act. 


Subpart B—FOIA Reading Rooms 


§ 286.9 Requirements. 

{a) Reading room. Each Component 
shall provide an appropriate facility or 
facilities where the public may inspect 
and copy or have copied the materials 
described in the following paragraphs. 
In addition to the materials described in 
the following paragraphs, Components 
may elect to place other documents in 
their reading rooms as a means to 
provide public access to such 
documents. DoD Components may share 
reading room facilities if the public is 
not unduly inconvenienced. When 
eppropriate, the cost-of copying may be 
imposed on the person requesting the 
material in accordance with the 
provisions of Subpart D of this part. 

(b) Material availability. The FOIA 
requires that so-called “(a}(2)” materials 
shall be made available in the FOI 
reading room for inspection and 
copying, unless such materials are 
published and copies are offered for 
sale. Identifying details that, if revealed, 
would create a clearly unwarranted 
invasion of personal privacy may be 
deleted from “{a)(2)” materials made 
available for inspection and copying. In 
every case, justification for the deletion 
must be fully explained in writing. 
However, a DoD Component may 
publish in the Federal Register a 
description of the basis upon which it 
will delete identifying details of 
particular types of documents to avoid 
clearly unwarranted invasions of 
privacy. In appropriate cases, the DoD 
Compenent may refer to this description 
rather than write a separate justification 
for each deletion. So-called “‘fa}({2)” 
materials are: 

{1) Final opinions, including 
concurring and dissenting opinions, and 
orders made in the adjudication of 
cases,.as defined in 5 U.S.C. 551, that 
may be cited, used, or relied upon as 
precedents in future adjudications. 

(2) Statements of policy and 
interpretations that have been adopted 


by the agency ‘and are not published in 
the Federal Register. 

(3) Administrative staff manuals and 
instructions, or portions thereof, that 


establish DoD policy or interpretations | 


of policy that affect a member of the 
public. This provision does not apply to 
instructions for employees on tactics 
and techniques to be used in performing 
their duties, or to instructions relating 
only to the internal management of the 
DoD Component. Examples of manuals 
and instructions not normally made 
available are: 

(i) Those issued for audit, 
investigation, and inspection purposes, 
or those that prescribe operational 
tactics, standards of performance, or 
criteria for defense, prosecution, or 
settlement of cases. 

(ii) Operations and maintenance 
manuals and technical information 
concerning munitions, equipment, 
systems, and foreign intelligence 
operations. 


§ 286.11 Indexes. 


(a) “(aj(2)” materials. {1) Each DoD 
Component shall maintain in each 
facility prescribed in § 286.9{a) an index 
of materials described in § 286.9(b}, that 
are issued, adopted, or promulgated, 
after July 4, 1967. No “(a){2)” materials 
issued, promulgated, or adopted after 
July 4, 1967 that are not indexed and 
either made available or published may 
be relied upon, used or cited as 
precedent against any individual unless 
such individual has actual and timely 
notice-of the contents of such materials. 
Such materials issued, promulgated, or 
adopted before July 4, 1967, need not be 
indexed, but must be made available 
upon request if not exempted under this 
part. 

(2) Each DoD Component shall 
promptly publish quarterly or more 
frequently, and distribute, by sale or 
otherwise, copies of each index of 
“(a)(2)” materials or supplements 
thereto unless it publishes in the Federal 
Register an order containing a 
determination that publication is 
unnecessary and impracticable. A copy 
of each index or supplement not 
published shall be provided toa 
requester at.a cost not to exceed the 
direct cost of duplication as:set forth in 
subpart D of this part. 

{3) Each index of “{a}(2)" materials or 
supplement thereto shall be arranged 
topically or by descriptive words rather 
than by case name or numbering system 
so that members of the public can 
readily locate material. Case name and 
numbering arrangements, however, may 
also be included for DeD Component 
convenience. 


(b) Other materials. (1) Any available 
index of DoD Component material 
published in the Federal Register, such 
as material required to be published by 
section 552{a)}{1) of the FOIA, shall be 
made available in DoD Component 
FOIA reading rooms. 

(2) Although not required to be made 
available in response to FOIA requests 
or made available in FOIA Reading 
Rooms, “(a)(1)” materials shall, when 
feasible, be made available in FOIA 
reading rooms for inspection and 
copying. Examples of “(a)(1)"" materials 
are: descriptions of an agency's central 
and field organization, and to the extent 
they affect the public, rules of 
procedures, descriptions of forms 
available, instruction as to the scope 
and contents of papers, reports, or 
examinations, and any amendment, 
revision, or report of the 
aforementioned. 


Subpart C—Exemptions 


§ 286.12 General provisions. 


Records that meet the exemption 
criteria in § 286.13 may be withheld from 
public disclosure and need not be 
published in the Federal Register, made 
available in a library reading room, or 
provided in response to an FOIA 
request. 


§ 286.13 Exemptions. 


(a) FOIA exemptions. The following 
types of records may be withheld in 
whole or in part from public disclosure 
under the FOIA, unless otherwise 
prescribed by law. A discretionary 
release {see also § 286.7(e}) to one 
requester may preclude the withhelding 
of the same record under a FOIA 
exemption if the record is subsequently 
requested by someone else. In applying 
exemptions, the identity of the requester 
and the purpose for which the record is 
sought are irrelevant with the exception 
that an exemption may not be invoked 
where the particular interest to be 
protected is the requester’s interest. 

{1) Number 1. Those properly and 
currently classified in the interest of 
national defense or foreign policy, as 
specifically authorized under the criteria 
established by executive order and 
implemented by regulations, such as 
DoD 5200.1-R.? Although material is not 
classified at the time of the FOIA 
request, a classification review may be 
undertaken to determine whether the 
information should be classified. The 
procedures in DoD 5200.1-R, Section 2- 
204f., apply. In addition, this exemption 


3 See fevtnote 1 to § 286.1 
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shall be invoked when the following 
situations are apparent: 

(i) The fact of the existence or 
nonexistence of a record would itself 
reveal classified information. In this 
situation, Components shall neither 
confirm or deny the existence or 
nonexistence of the record being 
requested. A “refusal to confirm or 
deny” response must be used 
consistently, not only when a record 
exists, but also when a record does not 
exist. Otherwise, the pattern of using a 
“no record” response when a record 
does not exist, and a “refusal to confirm 
or deny” when a record does exist will 
itself disclose national security 
information. 

(ii) Information that concerns one or 
more of the classification categories 
established by executive order and DoD 
5200.1-R shall be classified if its 
unauthorized disclosure, either by itself 
or in the context of other information, 
reasonably could be expected to cause 
damage to the national security. 

(2) Number 2. Those related solely to 
the internal personnel rules and 
practices of DoD or any of its 
Components. This exemption has two 
profiles, high b2 and low b2. ; 

(i) Records qualifying under high b2 
are those containing or constituting 
statutes, rules, regulations, orders, 
manuals, directives, and instructions the 
release of which would allow 
circumvention of these records thereby 
substantially hindering the effective 
performance of a significant function of 
the Department of Defense. Examples 
include: 

(A) Those operating rules, guidelines, 
and manuals for DoD investigators, 
inspectors, auditors, or examiners that 
must remain privileged in order for the 
DoD Component to fulfill a legal 
requirement. 

(B) Personnel and other administrative 
matters, such as examination questions 
and answers used in training courses or 
in the determination of the qualifications 
of candidates for employment, entrance 
on duty, advancement, or promotion. 

(C) Computer software meeting the 
standards of § 286.5({b)(3), the release of 
which would allow circumvention of a 
statute or DoD rules, regulations, orders, 
manuals, directives, or instructions. In 
this situation, the use of the software 
must be closely examined to ensure a 
circumvention possibility exists. 

(ii) Records qualifying under the low 
b2 profile are those that are trivial and 
housekeeping in nature for which there 
is no legitimate public interest or benefit 
to be gained by release, and it would 
constitute an administrative burden to 
process the request in order to disclose 
the records. Examples include rules of 


personnel’s use of parking facilities or 
regulation of lunch hours, statements of 
policy as to sick leave, and trivial 
administrative data such as file 
numbers, mail routing stamps, initials, 
data processing notations, brief 
references to previous communications, 
and other like administrative markings. 

(3) Number 3. Those concerning 
matters that a statute specifically 
exempts from disclosure by terms that 
permit no discretion on the issue, or in 
accordance with criteria established by 
that statute for withholding or referring 
to particular types of matters to be 
withheld. Examples of statutes are: 

(i) National Security Agency 
Information Exemption, Public Law 86- 
36, Section 6. 

(ii) Patent Secrecy, 35 U.S.C. 181-188. 
Any records containing information 
relating to inventions that are the 
subject of patent applications on which 


Patent Secrecy Orders have been issued. 


(iii) Restricted Data and Formerly 
Restricted Data, 42 U.S.C. 2162. 

(iv) Communication Intelligence, 18 
U.S.C. 798. 

(v) Authority to Withhold From Public 
Disclosure Certain Technical Data, 10 
U.S.C. 130 and DoD Directive 5230.25.* 

(vi) Confidentiality of Medical Quality 
Records: Qualified Immunity 
Participants, 10 U.S.C. 1102. 

(vii) Physical Protection of Special 
Nuclear Material: Limitation on 
Dissemination of Unclassified 
Information, 10 U.S.C. 128. 

(viii) Protection of Intelligence 
Sources and Methods, 50 U.S.C. 
403(d}(3). 

(4) Number 4. Those containing trade 
secrets or commercial or financial 
information that a DoD Component 
receives from a person or organization 
outside the Government wiih the 
understanding that the information or 
record will be retained on a privileged 
or confidential basis in accordance with 
the customary handling of such records. 
Records within the exemption must 
contain trade secrets, or commercial or 
financial records, the disclosure of 
which is likely to cause substantial 
harm to the competitive position of the 
source providing the information; impair 
the Government's ability to obtain 
necessary information in the future; or 
impair some other legitimate 
government interest. Examples include: 

(i) Commercial or financial 
information received in confidence in 
connection with loans, bids, contracts, 
or proposals, as well as other 
information received in confidence or 
privileged, such as trade secrets, 


4 See footnote 1 to § 286.1 


inventions, discoveries, or other 
proprietary data. See also 32 CFR part 
286h, “Release of Acquisition-Related 
Infermation.” 

(ii) Statistical data and commercial or 
financial information concerning 
contract performance, income, profits, 
losses, and expenditures, if offered and 
received in confidence from a contractor 
or potential contractor. 

(iii) Personal statements given in the 
course of inspections, investigations, or 
audits, when such statements are 
received in confidence from the 
individual and retained in confidence 
because they reveal trade secrets or 
commercial or financial information 
normally considered confidential or 
privileged. 

(iv) Financial data provided in 
confidence by private employers in 
connection with locality wage surveys 
that are used to fix and adjust pay 
schedules applicable to the prevailing 
wage rate of employees within the 
Department of Defense. 


(v) Scientific and manufacturing 
processes or developments concerning 
technical or scientific data or other 
information submitted with an 
application for a research grant, or with 
a report while research is in progress. 

(vi) Technical or scientific data 
developed by a contractor or 
subcontractor exclusively at private 
expense, and technical or scientific data 
developed in part with Federal funds 
and in part at private expense, wherein 
the contractor or subcontractor has 
retained legitimate proprietary interests 
in such data in accordance with 10 
U.S.C. 2320-2321 and DeD Federal 
Acquisition Regulation Supplement 
(DFARS}, 48 CFR Subpart 27.4. 
Technical data developed exclusively 
with Federal funds may be withheld 
under Exemption Number 3 if it meets 
the criteria of 10 U.S.C. 130 and 32 CFR 
part 250 (see § 286.13(a)(3)(v)). 

(vii) Computer software meeting the 
conditions of § 286.5(b)(3), which is 
copyrighted under the Copyright Act of 
1976 (17 U.S.C. 106), the disclosure of 
which would have an adverse impact on 
the potential market value of a 
copyrighted work. 

(5) Number 5. Except as provided in 
§ 286.12{a)(5) (ii) through (v), internal 
advice, recommendations, and 
subjective evaluations, as contrasted 
with factual matters, that are reflected 
in records pertaining to the decision- 
making process of an.agency, whether 
within or among agencies (as defined in 
5 U.S.C. 552(e)), or within or among DoD 
Components. Also exempted are records 
pertaining to the attorney-client 
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privilege and the attorney work-product 
privilege. 

(i) Examples include: 

(A) The nonfactual portions of staff 
papers, to include after-action reports 
and situation reports containing staff 
evaluations, advice, opinions, or 
suggestions. 

(B) Advice, suggestions, or 
evaluations prepared on behalf of the 
Department of Defense by individual 
consultants or by boards, committees, 
councils, groups, panels, conferences, 
commissions, task forces, or other 
similar groups that are formed for the 
purpose of obtaining advice and 
recommendations. 

(C) Those nonfactual portions of 
evaluations by DoD Component 
personnel of contractors and their 
products. 

(D) Information of a speculative, 
tentative, or evaluative nature or such 
matters as proposed plans to procure, 
lease or otherwise acquire and dispose 
of materials, real estate, facilities or 
functions, when such information would 
provide undue or unfair competitive 
advantage to private personal interests 
or would impede legitimate government 
functions. 

(E) Trade secret or other confidential 
research development, or commercial 
information owned by the Government, 
where premature release is likely to 
affect the Government's negotiating 
position or other commercial interest. 

(F) Records that are exchanged among 
agency personnel and within and among 
DoD Components or agencies as part of 
the preparation for anticipated 
administrative proceeding by an agency 
or litigation before any attorney-client 
privilege. 

(G) Those portions of official reports 
of inspection, reports of the Inspector 
Generals, audits, investigations, or 
surveys pertaining to safety, security, or 
the internal management, 
administration, or operation of one or 
more DoD Components, when these 
records have traditionally been treated 
by the courts as privileged against 
disclosure in litigation. 

(H) Computer software meeting the 
standards of § 286.5(b)(3), which is 


deliberative in nature, the disclosure of ~ 


which would inhibit or chill the decision 
making process. In this situation, the use 
of software must be closely examined to 
ensure its deliberative nature. 

(i) Planning, programming, and 
-budgetary information which is involved 
in the defense planning and resource 
allocation process. ‘ 

(ii) If any such intra or inter-agency 
record or reasonably segregable portion 
of such record hypothetically would be 
made available routinely through the 


“discovery process” in the course of 
litigation with the agency, i.e., the 
process by which litigants obtain 
information from each other that is 
relevant to the issues in a trial or 
hearing, then it should not be withheld 
from the general public even though 
discovery has not been sought in actual 
litigation. If, however, the information 
hypothetically would only be made 
available through the “discovery 
process” by special order of the court 
based on agency maintaining its 
confidentiality, then the record or 
document need not be made available 
under this part. Consult with legal 
counsel to determine whether FOIA 
exemption 5 material would be routinely 
made available through the discovery 
process. 

(iii) Intra or inter-agency memoranda 
or letters that are factual, or those 
reasonably segregable portions that are 
factual, are routinely made available 
through “discovery,” and shall be made 
available to a requester, unless the 
factual material is otherwise exempt 
from release, inextricably intertwined 
with the exempt information, so 
fragmented as to be uninformative, or so 
redundant of information already 
available to the requester as to provide 
no new substantive information. 

(iv) A direction or order from a 
superior to a subordinate, though 
contained in an internal communication, 
generally cannot be withheld from a 
requester if it constitutes policy 
guidance or a decision, as distinguished 
from a discussion of preliminary matters 
or a request for information or advice 
that would compromise the decision- 
making process. 

(v) An internal communication 
concerning a decision that subsequently 
has been made a matter of public record 
must be made available to a requester 
when the rationale for the decision is 
expressly adopted or incorporated by 
reference in the record containing the 
decision. 

(6) Number 6. Information in 
personnel and medical files, as well as 
similar personal information in other 
files, that, if disclosed to the requester 
would result in a clearly unwarranted 
invasion of personal privacy. Release of 
information about an individual 
contained in a Privacy Act System of 
records that would constitute a clearly 
unwarranted invasion if privacy is 
prohibited, and could subject the 
releaser to civil and criminal penalties. 

(i) Examples of other files containing 
personal information similar to that 
contained in personnel and medical files 
include: 

(A) Those compiled io evaluate or 
adjudicate the suitability of candidates 


for civilian employment or membership 
in the Armed Forces, and the eligibility 
of individuals (civilian, military, or 
contractor employees) for security 
clearances, or for access to particularly 
sensitive classified information. 

(B) Files containing reports, records, 
and other material pertaining to 
personnel matters in which 
administrative action, including 
disciplinary action, may be taken. 

(ii) Home addresses are normally not 
releasable without the consent of the 
individuals concerned. In addition, lists 
of DoD military and civilian personnel's 
names and duty addressees who are 
assigned to units that are sensitive, 
routinely deployable, or stationed in 
foreign territories can constitute a 
clearly unwarranted invasion of 
personal privacy. 

(A) Privacy interest. A privacy 
interest may exist in personal 
information even though the information 
has been disclosed at some place and 
time. If personal information is not 
freely available from sources other than 
the Federal Government, a privacy 
interest exists in its nondisclosure. The 
fact that the Federal Government 
expended funds to prepare, index and 
maintain records on personal 
information, and the fact that a 
requester invokes FOIA to obtain these 
records indicates the information is not 
freely available. 

(B) Published telephone directories, 
organization charts, rosters and similar 
materials for personnel assigned to units 
that are sensitive, routinely deployable, 
or stationed in foreign territories may be 
withheld under this exemption. 

(iii) This exemption shall not be used 
in an attempt to protect the privacy of a 
deceased person, but it may be used to 
protect the privacy of the deceased 
person's family. 

(iv) Individuals’ personnel, medical, or 
similar file may be withheld from them 
or their designated legal representative 
only to the extent consistent with DoD 
Directive 5400.11. 

(v) A clearly unwarranted invasion of 
the privacy of the persons identified in a 
personnel, medical or similar record 
may constitute a basis for deleting those 
reasonable segregable portions of that 
record, even when providing it to the 
subject of the record. When withholding 
personal information from the subject of 
the record, legal counsel should first be 
consulted. 

(7) Number 7. Records or information 
compiled for law enforcement purposes; 
i.e., civil, or military law, including the 
implementation of executive orders or 
regulations issued pursuant to law. This 
exemption may be invoked to prevent 
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disclosure of documents not originally 
created for, but later gathered for law 
enforcement purposes. 

(i} This exemption applies, however, 
only to the extent that production of 
such law enforcement records or 
information could result in the following: 

{A) Could reasonably be expected to 
interfere with enforcement proceeding. 

(B) Would deprive a person of the 
right to a fair trial or to an impartial 
adjudication. 

(C) Could reasonably be expected to 
constitute an unwarranted invasion of 
personal privacy of a living person, 
including surviving family members of 
an individual identified in such a record. 

{1) This exemption also applies when 
the fact of the existence or nonexistence 
of a responsive record would itself 
reveal personally private information, 
and the public interest in disclosure is 
not sufficient to outweigh the privacy 
interest. In this situation, Components 
shall neither confirm nor deny the 
existence or nonexistence of the record 
being requested. 

(2) A “refusal to confirm or deny” 
response must be used consistently, not 
only when a record exists, but also 
when a record does not exist. 
Otherwise, the pattern of using a “‘no 
records” response when a record does 
not exist and a “refusal to confirm or 
deny” when a record does exist will 
itself disclose personally private 
information. 

{3) Refusal to confirm or deny should 
not be used when 

(i) The person whose personal privacy 
is in jeopardy has provided the 
requester with a waiver of his or her 
privacy rights; or 

(i) The person whose personal 
privacy is in jeopardy is deceased, and 
the agency is aware of that fact. 

(D) Could reasonably be expected to 
disclose the identity of a confidential 
source, including a source within the 
Department of Defense, a State, local, or 
foreign agency or authority, or any 
private institution which furnishes the 
information on a confidential basis. 

(E) Could disclose information 
furnished from a confidential source and 
obtained by a criminal law enforcement 
authority in a criminal investigation or 
by an agency conducting a lawful 
national security intelligence 
investigation. 

(F) Would disclose techniques and 
procedures for law enforcement 
investigations or prosecutions, or would 
disclose guidelines for law enforcement 
investigations or prosecutions if such 
disclosure could reasonably be expected 
to risk circumvention of the law. 


(G) Could reasonably be expected to 
endanger the life or physical safety of 
any individual. 

(ii) Examplesinclude: 

(A) Statements of witnesses and other 
material developed during the course of 
the investigation and all materials 
prepared in. connection with related 
government litigation or adjudicative 
proceedings. 

(B) The identity of firms or individuals 
being investigated for alleged 
irregularities involving contracting with 
the Department of Defense when no 
indictment has been obtained nor any 
civil action filed against them by the 
United States. 

(C) Information obtained in 
confidence, expressed or implied, in the 
course of a criminal investigation by a 
criminal law enforcement agency or 
office with a DoD Component, or a 
lawful national security intelligence 
investigation conducted by an 
authorized agency or office within a 
DoD Component. National security 
intelligence investigations include 
background security investigations and 
those investigations conducted for the 
purpose of obtaining affirmative or 
counterintelligence information. 

{iii) The right of individual litigants to 
investigative records currently available 
by law (such as, the Jencks Act, 18 
U.S.C. 3500) is not diminished. 

(iv) When the subject of an 
investigative record is the requester of 
the record, it may be withheld only as 
authorized by DoD Directive 5400.11. 

(v) Exclusions. Excluded from the 
previous exemption are the following 
two situations applicable to the 
Department of Defense: 

(A) Whenever a request is made 
which involves access to records or 
information compiled for law 
enforcement purposes, and the 
investigation or proceedings involves a 
possible violation of criminal law where 
there is reason to believe that the 
subject of the investigation or 
proceedings is unaware of its pendency, 
and the disclosure of the existence of 
the records could reasonably be 
expected to interfere with enforcement 
proceedings, Components may, during 
only such times as that circumstance 
continues, treat the records or 
information as not subject to the FOIA. 
In such situation, the response to the 
requester will state that no records were 
found. 

(B) Whenever informant records 
maintained by a criminal law 
enforcement organization within a DoD 
Component under the informant’s name 
or personal identifier are requested by a 
third party using the informant’s name 
or personal identifier, the Component 


may treat the records as not subject to 
the FOIA, unless the informant’s status 
as an informant has been officially 
confirmed. ff it is determined that tle 
records are not subject to exemption 7, 
the response to the requester will state 
that no records were found. 

{8) Number & Those contained in or 
related to examination, operation or 
condition reports prepared by, on behalf 
of, or for the use of any agency 
responsible for the regulation or 
supervision of financial institutions. 

(9) Number 9. Those containing 
geological and geophysical information 
and data {including maps) concerning 
wells. 


Subpart D-—For Official Use Only 


§ 286.15 General provisions. 


(a) General. Information that has not 
been given a security classification 
pursuant to the criteria of an Executive 
Order, but which may be withheld from 
the public for one or more of the reasons 
cited in FOIA Exemptions 2 through 9 
shall be considered as being for official 
use only. No other material shall be 
considered or marked “For Official Use 
Only” (FOUO) and FOUO is not 
authorized as an anemic form of 
classification to protect national 
security interests. 

(b) Prior FOUO application. The prior 
application of FOUO markings is not a 
conclusive basis for withholding a 
record that is requested under the FOIA. 
When such a record is requested, the 
information in it shall be evaluated to 
determine whether, under current 
circumstances, FOIA exemptions apply 
in withholding the record or portions of 
it. If any exemption or exemptions apply 
or applies, it may nonetheless be 
released when it is determined that no 
governmental interest will be 
jeopardized by its release. 

(c) Historical papers. Records such as 
notes, working papers, and drafts 
retained as historical evidence of DoD 
Component actions enjoy no special 
status apart from the exemptions under 
the FOIA. 

(d) Time to mark records. The 
marking of records at the time of their 
creation provides notice of FOUO 
content and facilitates review when a 
record is requested under the FOIA. 
Records requested under the FOIA that 
do not bear such markings, shall not be 
assumed to be releasable without 
examination for the presence of 
information that requires continued 
protection and qualifies as exempt from 
public release. 

(e) Distribution statement. 
Information in a technical document that 
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requires a distribution statement 
pursuant to DoD Directive 5230.24 5 
shall bear that statement and may be 
marked FOUO, as appropriate. 


§ 286.17 Markings. 

(a) An unclassified document 
containing FOUO information shall be 
marked “For Official Use Only” at the 
bottom on the outside of the front cover 
(if any), on each page containing FOUO 
information, and on the outside of the 
back. 

(b) Within a classified document, an 
individual page that contains both 
FOUO and classified information shall 
be marked at the top and bottom with 
the highest security classification of 
information appearing on the page. 

(c) Within a classified document, an 
individual page that contains FOUO 
information but no classified 
information shall be marked “For 
Official Use Only” at the bottom of the 


page. 

(d) Other records, such as, 
photographs, films, tapes, or slides, shall 
be marked “For Official Use Only” or 
“FOUO” in a manner that ensures that a 
recipient or viewer is aware of the 
status of the information therein. 

(e) FOUO material transmitted 
outside the Department of Defense 
requires application of an expanded 
marking to explain the significance of 
the FOUO marking. This may be 
accomplished by typing or stamping the 
following statement on the record prior 
to transfer: 

This document contains information 
EXEMPT FROM MANDATORY 
DISCLOSURE under the FOIA. 
Exemptions * * * apply. 


§ 286.19 Dissemination and transmission. 

(a) Release and transmission 
procedures. Until FOUO status is 
terminated, the release and transmission 
instructions that follow apply: 

(1) FOUO information may be 
disseminated within DoD Components 
and between officials of DoD 
Components and DoD contractors, 
consultants, and grantees to conduct 
official business for the Department of 
Defense. Recipients shall be made 
aware of the status of such information, 
and transmission shall be by means that 
preclude unauthorized public disclosure. 
Transmittal documents shall call 
attention to the presence of FOUO 
attachments. 

(2) DoD holders of FOUO information 
are authorized to convey such 
information to officials in other 
departments and agencies of the 
executive and judicial branches to fulfill 
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a government function, except to the 
extent prohibited by the Privacy Act. 
Records thus transmitted shall be 
marked “For Official Use Only”, and the 
recipient shall be advised that the 
information has been exempted from 
public disclosure, pursuant to the FOIA, 
and that special handling instructions do 
or do not apply. 

(3) Release of FOUO information to 
Members of Congress is governed by 
DoD Directive 5400.4.° Release to the 
GAO is governed by DoD Directive 
7650.1.7 Records released to the 
Congress or GAO should be reviewed to 
determine whether the information 
warrants FOUO status. If not, prior 
FOUO markings shall be removed or 
effaced. If withholding criteria are met, 
the records shall be marked FOUO and 
the recipient provided an explanation 
for such exemption and marking. 
Alternatively, the recipient may be 
requested, without marking the record, 
to protect against its public disclosure 
for reasons that are explained. 

(b) Transporting FOUO information. 
Records containing FOUO information 
shall be transported in a manner that 
precludes disclosure of the contents. 
When not commingled with classified 
information, FOUO information may be 
sent via first-class mail or parcel post. 
Bulky shipments, such as distributions 
of FOUO Directives or testing materials, 
that otherwise qualify under postal 
regulations may be sent by fourth-class 
mail. 

(c) Electrically transmitted messages. 
Each part of electrically transmitted 
messages containing FOUO information 
shall be marked appropriately. 
Unclassified messages containing FOUO 
information shall contain the 
abbreviation “FOUO" before the 
beginning of the text. Such messages 
shall be transmitted in accordance with 
communications security procedures. 


§ 286.20 Safeguarding FOUO information. 
(a) During duty hours. During normal 
working hours, records determined to be 
FOUO shall be placed in an out-of-sight 
location if the work area is accessible to 
nongovernmental personnel. : 

(b) During nonduty hours. At the close 
of business, FOUO records shall be 
stored so as to preclude unauthorized 
access. Filing such material with other 
unclassified records in unlocked files or 
desks, etc., is adequate when normal 
U.S. Government or government 
contractor internal building security is 
provided during nonduty hours. When 
such internal security control is not 
exercised, locked buildings or rooms 
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normally provide adequate after-hours 
protection. If such protection is not 
considered adequate, FOUO material 
shall be stored in locked receptacles 
such as file cabinets, desks, or 
bookcases. FOUO records that are 
subject to the provisions of Public Law 
86-36 shall meet the safeguards outlined 
for that group of records. 


§ 286.23 Termination, disposal and 
unauthorized disclosures. 


(a) Termination. The originator or 
other competent authority, e.g., initial 
denial and appellate authorities, shall 
terminate “For Official Use Only” 
markings or status when circumstances 
indicate that the information no longer 
requires protection from public 
disclosure. When FOUO status is 
terminated, all known holders shall be 
notified, to the extent practical. Upon 
notification, holders shall efface or 
remove the “For Official Use Only” 
markings, but records in file or storage 
need not be retrieved solely for that 
purpose. 

(b) Disposal. (1) Nonrecord copies of 
FOUO materials may be destroyed by 
tearing each copy into pieces to 
preclude reconstructing, and placing 
them in regular trash containers. When 
local circumstances or experience 
indicates that this destruction method is 
not sufficiently protective of FOUO 
information, local authorities may direct 
other methods but must give due 
consideration to the additional expense 
balanced against the degree of 
sensitivity of the type of FOUO 
information contained in the records. 

(2) Record copies of FOUO documents 
shall be disposed of in accordance with 
the disposal standards established 
under 44 U.S.C. chapter 33, as 
implemented by DoD Component 
instructions concerning records 
disposal. 

(c) Unauthorized disclosure. The 
unauthorized disclosure of FOUO 
records does not constitute an 
unauthorized disclosure of DoD 
information classified for security 
purposes. Appropriate administrative 
action shall be taken, however, to fix 
responsibility for unauthorized 
disclosure whenever feasible, and 
appropriate disciplinary action shall be 
taken against those responsible. 
Unauthorized disclosure of FOUO 
information that is protected by the 
Privacy Act may also result in civil and 
criminal sanctions against responsible 
persons. The DoD Component that 
originated the FOUO information shall 
be.informed of its unauthorized 
disclosure. 
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Subpart E—Release and Processing 
Procedures 


§ 286.25 General provisions. 


(a) Public information. (1) Since the 
policy of the Department of Defense is 
to make the maximum amount of 
information available to the public 
consistent with its other responsibilities, 
written requests for a DoD record made 
under the FOIA may be denied only 
when: 

(i) The record is subject to one or 
more of the exemptions in subpart C of 
this part. 

(ii) The record has not been described 
well enough to enable the DoD 
Component to locate it with a 
reasonable amount of effort by an 
employee familiar with the files. 

(iii) The requester has failed to 
comply with the procedural 
requirements, including the written 
agreement to pay or payment of any 
required fee imposed by the instructions 
of the DoD Component concerned. 
When personally identifiable 
information in a record is requested by 
the subject of the record or his attorney, 
notarization of the request may be 
required. 

(2) Individuals seeking DoD 
information should address their FOI 
requests to one of the addresses listed in 
appendix B of this part. 

(b) Requests from private parties. The 
provisions of the FOIA are reserved for 
persons with private interests as 
opposed to federal or foreign 
governments seeking official 
information. Requests from private 
persons will be made in writing, and 
will clearly show all other addressees 
within the Federal Government to whom 
the request was also sent. This 
procedure will reduce processing time 
requirements, and ensure better inter 
and intraagency coordination. 
Components are under no obligation to 
establish procedures to receive hand 
delivered requests. Release of records to 
individuals under the FOIA is 
considered public release of 
information, except as provided for in 
§§ 286.7(f) and 286.13{a). 

(c) Requests from government 
officials. Requests from officials of 
State, or local Governments for DoD 
Component records shall be considered 
the same as any other requester. 
Requests from members of Congress not 
seeking records on behalf of a 
Congressional Committee, 
Subcommittee, either House sitting as a 
whole, or made on behalf of their 
constituents shall be considered the 
same as any other requester (See also 
§§ 286.7(f) and 286.25(d)). Requests from 
officials of foreign governments shall be 


considered the same as any other 
requester. Requests from officials of 
foreign governments that do not invoke 
the FOIA shall be referred to 
appropriate foreign disclosure channels 
and the requester so notified. 

(d) Privileged release to U.S. 
government officials. (1) Subject to 32 
CFR part 159a, applicable to classified 
information, 32 CFR part 286a, 
applicable to personal privacy, or other 
applicable law, records exempt from 
release under Subpart C of this part may 
be authenticated and released, without 
requiring release to other FOIA 
requesters, in accordance with DoD 
Component regulations to U.S. 
government officials requesting them on 
behalf of, Federal governmental bodies, 
whether legislative, executive, 
administrative, or judicial, as follows: 

(i) To a Committee or Subcommittee 
of Congress, or to either House sitting as 
a whole in accordance with DoD 
Directive 5400.4. 

(ii) To the Federal courts, whenever 
ordered by officers of the court as 
necessary for the proper administration 
of justice. 

(iii) To other Federal Agencies, both 
executive and administrative, as 
determined by the Head of a DoD 
Component or designee. 

(2) DoD Components shall inform 
officials receiving records under the 
provisions of paragraph (d)(1) of this 
section, that those records are exempt 
from public release under the FOIA and 
are privileged. DoD Components also 
shall advise officials of any special 
handling instructions. 


§ 286.27 Initial determinations. 

(a) Initial denial authority. (1) 
Components shall limit the number of 
IDAs appointed. In designating its IDAs, 
a DoD Component shall balance the 
goals of centralization of authority to 
promote uniform decisions and 
decentralization to facilitate responding 
to each request within the time 
limitations of the FOIA. 

(2) The initial determination of 
whether to make a record available 
upon request may be made by any 
suitable official designated by the DoD 
Component in published regulations. 
The presence of the marking “For 
Official Use Only” does-not relieve the 
designated official of the responsibility 
to review the requested record for the 
purpose of determining whether an 
exemption under this part is applicable 
and should be invoked. 

(3) The officials designated by DoD 
Components to make initial 
determinations should consult with 
public affairs officers (PAOs) to become 
familiar with subject matter that is 


considered to be newsworthy, and 
advise PAOs of all requests from news 
media representatives. In addition, the 
officials should inform PAOs in advance 
when they intend to withhold or 
partially withhold a record, if it appears 
that the withholding action may be 
challenged in the media. 

(b) Reasons for not releasing a record. 
There are seven reasons for not 
complying with a request for a record: 

(1) The request is transferred to 
another DoD Component, or to another 
federal agency. 

(2) The request is withdrawn by the 
requester. 

(3) The information requested is not a 
record within the meaning of the FOIA 
and this part. 

(4) A record has not been described 
with sufficient particularity to enable 
the DoD Component to locate it by 
conducting a reasonable search. 

(5) The requester has failed 
unreasonably to comply with procedural 
requirements, including payment of fees, 
imposed by this part or DoD Component 
supplementing regulations. 

(6) The DoD Component determines 
through knowledge of its files and 
reasonable search efforts that it neither 
controls nor otherwise possesses the 
requested record. (A ‘no record” 
determination is not considered a 
denial; therefore an appeal is not 
appropriate). 

(7) The record is denied in accordance 
with procedures set forth in the FOIA 
and this part. 

(c) Denial tests. To deny a requested 
record that is in the possession or 
control of a DoD Component, it must be 
determined that the record is included in 
one or more of the nine categories of 
records exempt from mandatory 
disclosure as provided by the FOIA and 
outlined in Subpart C of this part. 

(d) Reasonably segregable portions. 
Although portions of some records may 
be denied, the remaining reasonably 
segregable portions must be released to 
the requester when it reasonably can be 
assumed that a skillful and 
knowledgeable person could not 
reconstruct the excised information. 
When a record is denied in whole, the 
response advising the requester of that 
determination will specifically state that 
it is not reasonable to segregate portions 
of the record for release. 

(e) Response to requester. (1) Initial 
determinations to release or deny a 
record normally shall be made and the 
decision reported to the requester within 
10 working days after receipt of the 
request by the official designated to 
respond. 
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(2) When a decision is made to 
release a record, a copy should be made 
available promptly to the requester once 
he has complied with preliminary 
procedural requirements. 

(3) When a request for a record is 
denied in whole or in part, the official 
designated to respond shall inform the 
requester in writing of the name and 
title or position of the official who made 
the determination, and shall explain to 
the requester the basis for the 
determination im sufficient detail to 
permit the requester to make a decision 
concerning appeal. The requester 
specifically shall be informed of the 
exemptions on which the denial is 
based. When the initial denial is based 
in whole or in part on a security 
classification, the explanation should 
include a summary of the applicable 
criteria for classification, as well as an 
explanation, to the extent reasonably 
feasible, of how those criteria apply to 
the particular record in question. The 
requester shail also be advised of the 
opportunity and procedures for 
appealing an unfavorable determination 
to a higher final authority within the 
DoD Component. 

(4) The response to the requester 
should contain information concerning 
the fee status of the request, consistent 
with the provisions of Subpart F of this 


part. 
(5) The explanation of the substantive 


basis for a denial shall include specific 
citation of the statutory exemption 
applied under provisions of this part. 
Merely referring to a classification or to 
a “For Official Use Only” marking on 
the requested record does not constitute 
a proper citation or explanation of the 
basis for invoking an exemption. 

(6) When the time for response 
becomes an issue, the official 
responsible for replying shall 
acknowledge to the requester the date of 
the receipt of the request. 

(f} Extension of time. (1} In unusual 
circumstances, when additional time is 
needed te respond, the DoD Component 
shal} acknowledge the request in writing 
within the 10-day period, describe the 
circumstances requiring the delay, and 
indicate the anticipated date for 
substantive response that may not 
exceed 10 additional working days. 
Unusual circumstances that may justify 
delay are: 

(i) The requested record is located in 
whole or in part at places other than the 
office processing the request. 

(ii) The request requires the collection 
and evaluation of a substantial number 
of records. 

(iii) Consultation is required with 
other DoD Components or agencies 
having substantial interest in the subject 


matter to determine whether the records 
requested are exempt from disclosure in 
whole or in part under provisions of this 
part or should be released as a matter of 

(2) The statutory extension of time for 
responding to an initial request must be 
approved on a case-by-case basis by the 
final appellate authority for the DoD 
Component, or in accordance with 
regulations of the DoD Component, or in 
accordance with regulations of the DoD 
Component that establish guidance 
governing the circumstances in which 
such extensions may be granted. 

(3) In these unusual cases where the 
statutory time limits cannot be met and 
no informal extension of time has been 
agreed to, the inability to process any 
part of the request within the specified 
time should be explained to the 
requester with a request that he agree to 
await a substantive response by an 
anticipated date. It should be made 
clear that any such agreement does not 
prejudice the right of the requester to 
appeal the initial decision after it is 
made. Components are reminded that 
the requester still retains the right to 
treat this delay as a defacto denial with 
full administrative remedies. 

(4) As an alternative to the taking of 
formal extensions of time as described 
in paragraphs (f), (f}{4), ()(2). and (f)(3) 
of this section, the negotiation by the 
cognizant FOIA coordinating office of 
informal extensions in time with 
requesters is encouraged where 
appropriate. 

(g) Misdirected requests. Misdirected 
requests shall be forwarded promptly to 
the DoD Component with the 
responsibility for the records requested. 
The period allowed for responding to 
the request misdirected by the requester 
shall not begin until the request is 
received by the DoD Component that 
manages the records requested. 

(h) Records of non-U.S. Government 
source. (1} When a request is received 
for a record that was obtained from a 
non-U.S. Government source, or for a 
record containing information clearly 
identified as having been provided by a 
non-U.S. Government source, the source 
of the record or information {also known 
as “the submitter” for matters pertaining 
to proprietary data under 5 U.S.C. 
552(b)(4), § 286.13{a)(4), and 31 U.S.C. 
3717) shall be notified promptly of that 
request and afforded reasonable time 
(e.g. 30 calendar days) to present any 
objections concerning the release, 
unless it is clear that there can be no 
valid basis for objection. This practice is 
required for those POLA requests for data 
not deemed clearly exempt from 
disclosure under FOIA exemption (b)(4). 
If, for example, the record or 


information was provided with actual or 
presumptive knowledge of the non-U.S. 
Government source and established that 
it would be made available to the public 
upon request, there is no obligation to 
notify the-source. Any objections shall 
be evaluated. The fina} decision to 
disclose information claimed to be 
exempt under FOIA exemption (b)(4) 
shall be made by an official equivalent 
in rank to the official who would make 
the decision to withhold that 
information under the FOIA. When a 
substantial issue has been raised, the 
DoD Component may seek additional 
information from the source of the 
information and afford the source and 
requester reasonable opportunities to 
present their arguments on the legal and 
substantive issues involved prior to 
making an agency determination. When 
the source advises it will seek a 
restraining order or take court action to 
prevent release of the record or 
information, the requester shall be 
notified, and action on the request 
normally shall not be taken until after 
the outcome of that court action is 
known. When the requester brings court 
action to compel disclosure, the 
submitter shall be promptly notified of 
this action. 

(2) The coordination provisions of this 
paragraph apply to any non-U.S. 
Government record in the possession 
and control of the Department of 
Defense from multi-national 
organizations, such as North Atlantic 
Treaty Organization (NATO) and North 
American Aerospace Defense Command 
(NORAD), or foreign governments. 
Coordination with foreign governments 
under the provisions of this paragraph 
shall be made through Department of 
State. 

(i) File of initial denials. Copies of all 
initial denials shall be maintained by 
each DoD Component in a form suitable 
for rapid retrieval, periodic statistical 
compilation, and management 
evaluation. 

{j) Special mail services. Components 
are authorized to use registered mail, 
certified mail, certificates of mailing and 
return receipts. However, their use 
should be limited to instances where it 
appears advisable to establish proof of 
dispatch or receipt of FOIA 
correspondence. 

(k) Receipt accounts. The Treasurer of 
the United States has established two 
accounts for FOIA receipts. These 
accounts, which are described in the 
following, shall be used for depositing 
all FOIA receipts, except receipts for 
industrially funded and nonappropriated 
funded activities. Components are 
reminded that the following account 





numbers must be preceded by the 
appropriate disbursing office two digit 
prefix. Industrially funded and 
nonappropriated funded activity FOIA 
receipts shall be deposited to the 
applicable fund. 

(1) Receipt Account 3210 Sale of 
Publications and Reproductions, 
Freedom of Information Act. This 
account shall be used when depositing 
funds received from providing existing 
publications and forms that meet the 
Receipt Account Series description 
found in Federal Account Symbols and 
Titles. 

(2) Receipt Account 3210 Fees and 
Other Charges for Services, Freedom of 
Information Act. This account is used to 
deposit search fees, fees for duplicating 
and reviewing (in the case of 
commercial requesters) records to 
satisfy requests that could not be filled 
with existing publications or forms. 


§ 286.29 Appeals. 

(a) General. If the official designated 
by the DoD Component to make initial 
determinations on requests for records 
declines to provide a record because the 
official considers it exempt, that 
decision may be appealed by the 
requester, in writing, to a designated 
appellate authority. The appeal should 
be accompanied by a copy of the letter 
denying the initial request. Such appeals 
should contain the basis for 
disagreement with the initial refusal. 
Appeal procedures also apply to the 
disapproval of a request for.waiver or 
reduction of fees. A “no record” finding 
may not be appealed, although the 
requester may ask the agency to search 
other files or provide more detailed 
identification to facilitate another 
search of the files. 

(b) Time of receipt. An FOI appeal 
has been received by a DoD Component 
when it reaches the office of an 
appellate authority having jurisdiction. 
Misdirected appeals should be referred 
expeditiously to the proper appellate 
authority. 

(c) Time limits. (1) The requester shall 
be advised to file an appeal so that it 
reaches the appellate authority no later 
than 60 calendar days after the date of 
the initial denial letter. At the 
conclusion of this period, the case may 
be considered closed; however, such 
closure does not preclude the requester 
from filing litigation. In cases where the 
requester is provided several 
incremental determinations for a single 
request, the time for the appeal shall not 
begin until the requester receives the 
last such notification. Records which are 
denied shall be retained for a period of 
six years to meet the statute of 
limitations of claims requirement. 


(2) Final determinations on appeals 
normally shall be made within 20 
working days after receipt. 

(d) Delay in responding to an appeal. 
(1) If additional time is needed due to 
the unusual circumstances described in 


_ paragraph § 286.27(f) the final decision 


may be delayed for the number of 
working days (not to exceed 10), that 
were not used as additional time for 
responding to the initial request. 

(2) If a determination cannot be made 
and the requester notified within 20 
working days, the appellate authority 
shall acknowledge to the requester, in 
writing, the date of receipt of the appeal, 
the circumstances surrounding the 
delay, and the anticipated date for 
substantive response. Requesters shall 
be advised that, if the delay exceeds the 
statutory extension provision or is for 
reasons other than the unusual 
circumstances identified in § 286.27(f), 
they may consider their administrative 
remedies exhausted. They may, 
however, without prejudicing their right 
of judicial remedy, await a substantive 
response. The DoD Component shall 
continue to process the case 
expeditiously, whether or not the 
requester seeks a court order for release 
of the records, but a copy of any 
response provided subsequent to filing 
of a complaint shall be forwarded to the 
Department of Justice. 

(e) Response to the requester. (1) 
When an appellate authority makes a 
determination to release all or a portion 
of records withheld by an IDA, a copy of 
the records so released should be 
forwarded promptly to the requester 
after compliance with any preliminary 
procedural requirements, such as 
payment of fees. 

(2) Final refusal to provide a 
requested record or to approve a request 
for waiver or reduction of fees must be 
made in writing by the Head of the DoD 
Component or by a designated 
representative. The response, at a 
minimum, shall include the following: 

(i) The basis for the refusal shall be 
explained to the requester, in writing, 
both with regard to the applicable 
statutory exemption or exemptions 
invoked under provisions of this part. 

(ii) When the final refusal is based in 
whole or in part on a security 
classification, the explanation shall 
include a determination that the record 
meets the cited criteria and rationale of 
the governing Executive Order, and that 
this determination is based on a 
declassification review, with the 
explanation of how that review 
confirmed the continuing validity of the 
security classification. 
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(iii) The final denial shall include the 
name and title or position of the official 
responsible for the denial. 

(iv) The response shall advise the 
requester that the material being denied 
does not contain meaningful portions 
that are reasonably segregable. 

(v) The response shall advise the 
requester of the right to judicial review. 

(f) Consultation. (1) Final refusal, 
involving issues not previously resolved 
or that the DoD Component knows to be 
inconsistent with rulings of other DoD 
Components, ordinarily should not be 
made before consultation with the 
Office of the General Counsel of the 
Department of Defense. 

(2) Tentative decisions to deny 
records that raise new or significant 
legal issues of potential significance to 
other agencies of the Government shall 
be provided to the Department of 
Justice, ATTN: Office of Legal Policy, 
Office of Information and Policy, 
Washington, DC 20530. 


§ 286.31 Judicial actions. 


(a) General. (1) This section states 
current legal and procedural rules for 
the convenience of the reader. The 
statements of rules do not create rights 
or remedies not otherwise available, nor 
do they bind the Department of Defense 
to particular judicial interpretations or 
procedures. 

(2) A requester may seek an order 
from a United States District Court to 
compel release of a record after 
administrative remedies have been 
exhausted; i.e., when refused a record 
by the head of a Component or an 
appellate designee or when the DoD 
Component has failed to respond within 
the time limits prescribed by the FOIA 
and in this part. 

(b) Jurisdiction. The requester may 
bring suit in the United States District 
Court in the district in which the 
requester resides or is the requesters 
place of business, in the district in 
which the record is located, or in the 
District of Columbia. 

(c) Burden of proof. The burden of 
proof is on the DoD Component to 
justify its refusal to provide a record. 
The court shall evaluate the case de 
novo (anew) and may elect to examine 
any requested record in camera (in 
private) to determine whether the denial 
was justified. 

(d) Actions by the court. (1) When a 
DoD Component has failed to make a 
determination within the statutory time 
limits but can demonstrate due diligence 
in exceptional circumstances, the court 
may retain jurisdiction and allow the 
Component additional time to complete 
its review of the records. 
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(2) If the court determines that the 
requester’s complaint is substantially 
correct, it may require the United States 
to pay reasonable attorney fees and 
other litigation costs. 

(3) When the court orders the release 
of denied records, it may also issue a 
written finding that the circumstances 
surrounding the withholding raise 

‘questions whether DoD Component 
personnel acted arbitrarily and 
capriciously. In these cases, the special 
counsel of the Merit System Protection 
Board shall conduct an investigation to 
determine whether or not disciplinary 
action is warranted. The DoD 
Component is obligated to take the 
action recommended by the special 
counsel. 

(4} The court may punish the 
responsible official for contempt when a 
DoD Component fails to comply with the 
court order to produce records that it 
determines have been withheld 
improperly. 

(e) Non-United States government 
source information. A requester may 
bring suit in a U.S. District Court to 


based on information obtained from a 
nongovernment source. Such source 
shall be notified promptly of the court 
action. When the source advises that it 
is seeking court action to prevent 
release, the DoD Component shall defer 


the court action of the source, whichever 
is sooner. 

(f} Litigation status sheet. FOIA 
managers at DoD Component level shall 
be aware of litigation under the FOIA. 
Such information will provide 
management insights into the use of the 
nine exemptions by Component 
personnel. The Litigation Status Sheet at 
Appendix C provides a standard format 
for recording information concerning 
FOIA litigation and forwarding that 
information to the Office of the 
Secretary of Defense. Whenever a 
complaint under the FOIA is filed in a 
US. District Court, the DoD Component 
named in the complaint shall forward a 
Litigation Status Sheet, with items 1 
through 6 completed, and a copy of the 
complaint to the OASD{PA), ATTN: 
DFOISR, with an information copy to 
the General Counsel, Department of 
Defense, ATTN: Office of Legal Counsel. 
A revised Litigation Status Sheet shall 
be provided at each stage of the 


litigation. 


Subpart F—Fee Schedute 


§ 286.33 Generai provisions. 

(a) Authorities. The Freedom of 
Information Act (5 U.S.C. 552), as 
amended; by the Freedom of 
Information Reform Act of 1986; the 
Paperwork Reduction Act (44 U.S.C. 35); 
the Privacy Act of 1974 (5 U.S.C. 552a); 
the Budget and Accounting Act of 1921 
(31 U.S.C. 1 et seq.}; the Budget and 
Accounting Procedures Act (31 U.S.C. 67 
et seq.}; the Defense Authorization Act 
for FY 87, Section 954 (Pub.L. 99-661), as 
amended by the Defense Technical 
Corrections Act of 1987 (Pub.L. 100-26}. 

(b) Application. (1) The fees described 
in this Subpart apply to FOIA requests, 
and conform to the Office of 
Management and Budget Uniform 
Freedom of Information Act Fee 
Schedule and Guidelines. They reflect 
direct costs for search, review (in the 
case of commercial requesters); and 
duplication of documents, collection of 
which is permitted by the FOIA. They 
are neither intended to imply that fees 
must be charged in connection with 
providing information to the public in 
the routine course of business, nor are 
they meant as a substitute for any other 
schedule of fees, such as 32 CFR part 
288, which does not supersede fhe 
collection of fees under the FOIA. 
Nothing in this Subpart shall supersede 
fees chargeable under a statute 
specifically providing for setting the 
level of fees for particular types of 
records. A “statute specifically 
providing for setting the level of fees for 
particular types of records” (5 U.S.C. 
552)(a){4)fa}{vi)} means any statute that 
enables a Government Agency such as 
the Government Printing Office (GPO) or 
the National Technical Information 
service (NTIS), to set and collect fees. 
Components should ensure that when 
documents that would be responsive to 
a request are maintained for distribution 
by agencies operating statutory-based 
fee schedule programs such as the GPO 
or NTIS, they inform requesters of the 
steps necessary to obtain records from 
those sources. 

(2) The term “direct costs” means 
those expenditures a Component 
actually makes in searching for, 
reviewing (in the case of commercial 
requesters), and duplicating documents 
to respond to an FOIA request. Direct 
costs include, for example, the salary of 
the employee performing the work (the 
basic rate of pay for the employee plus 
16 percent of that rate to cover benefits), 
and the costs of operating duplicating 
machinery. These factors have been 
included in the fee rates prescribed at 
§ 286.35(a): Not included in direct costs 
are overhead expenses such as costs of 


space, heating or lighting the facility in 
which the records are stored. 

(3) The term “search” includes all time 
spent looking for material that is 
responsive to a request. Search also 
includes a page-by-page or line-by-line 
identification (if necessary) of material 
in the document to determine if it, or 
portions thereof are responsive to the 
request. Components should ensure that 
searches are done in the most efficient 
and least expensive manner so as to 
minimize costs for both the Component 
and the requester. For example, 
Components should not engage in line- 
by-line searches when duplicating an 
entire document known to contain 
responsive information would prove to 
be the less expensive and quicker 
method of complying with the request. 
Time spent reviewing documents in 
order to determine whether to apply one 
or more of the statutory exemptions is 
not search time, but review time. See 
paragraph (b)(5) of this section, for the 
definition of review, and § 286.35(b){2), 
for information pertaining to computer 
searches. : 

(4) The term “duplication” refers to 
the process of making a copy of a 
document im response to an FOIA 
request. Such copies can take the form 
of paper copy, microfiche, audiovisual, 
or machine readable documentation 
(e.g., magnetic tape or disc}, among 
others. Every effort will be made to 
ensure that the copy provided is in a 
form that is reasonably usable, the 
requester shall be notified that their 
copy is the best available and that the 
agency's master copy shall be made 
available for review upon appointment. 
For duplication of computer tapes and 
audiovisual, the actual cost, including 
the operator's time, shall be charged. In 
practice, if a Component estimates that 
assessable duplication charges are 
likely to exceed $25.00, it shall notify the 
requester of the estimate, unless the 
requester has indicated in advance his 
or her willingness to pay fees as high as 
those anticipated. Such a notice shall 
offer a requester the opportunity to 
confer with Component personnel with 
the object of reformulating the request to 
meet his or her needs at a lower cost. 

(5) The term “review” refers to the 
process of examining documents located 
in response to an FOIA request to 
determine whether one or more of the 
statutory exemptions permit 
withholding. It also includes processing 
the documents for disclosure, such as 
excising them for release. Review does 
not include the time spent resolving 
general legal or policy issues regarding 
the application of exemptions. It should 
be noted that charges for commercial 
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requesters may be assessed only for the 
initial review. Components may not 
change for reviews required at the 
administrative appeal level of an 
exemption already applied. 

However, records or portions of 
records withheld in full under an 
exemption which is subsequently 
determined not to apply may be 
reviewed again to determine the 
applicability of other exemptions not 
previously considered. The costs for 
such a subsequent review would be 
properly assessable. 

(c) Fee restrictions. (1) No fees may be 
charged by any DoD Component if the 
costs of routine collection and 
processing of the fee are likely to equal 
or exceed the amount of the fee. With 
the exception of requesters seeking 
documents for a commercial use, 
Components shall provide the first two 
hours of search time, and the first one 
hundred pages of duplication without 
charge. For example, for a request (other 
than one from a commercial requester) 
that involved two hours and ten minutes 
of search time, and resulted in one 
hundred and five pages of documents, a 
Component would determine the cost of 
only ten minutes of search time, and 
only five pages of reproduction. If this 
processing cost was equal to, or less 
than the cost to the Component for 
billing the requester and processing the 
fee collected, no charges would result. 

(2) Requesters receiving the first two 
hours of search and the first one 
hundred pages of duplication without 
charge are entitled to such only once per 
request. Consequently, if a Component, 
after completing its portion of a request, 
finds it necessary to refer the request to 
a suberdinate office, another DoD 
Component, or another Federal Agency 
to action their portion of the request, the 
referring Component shall inform the 
recipient of the referral of the expended 
amount of search time and duplication 
cost to date. 

(3) The elements to be considered in 
determining the “cost of collecting a fee” 
are the administrative costs to the 
Component of receiving and recording a 
remittance, and processing the fee for 
deposit in the Department of Treasury's 
special account. The cost to the 
Department of Treasury to handle such 
remittance is negligible and shall not be 
considered in Components’ 
determinations. 

(4) For the purposes of these 
restrictions, the word “pages” refers to 
paper copies of a standard size, which 
will normally be “8% x 11” or “11 x 14”. 
Thus, requesters would not be entitled 
to 100 microfiche or 100 computer disks, 
for example. A microfiche containing the 
equivalent of 100 pages or 100 pages of 


computer printout; however, might meet 
the terms of the restriction. 

(5) In the case of computer searches, 
the first two free hours will be 
determined against the salary scale of 
the individual operating the computer 
for the purposes of the search. As an 
example, when the direct costs of the 
computer central processing unit, input- 
output devices, and memory capacity 
equal $24.00 (two hours of equivalent 
search at the clerical level), amounts ef 
computer costs in excess of that amount 
are chargeable as compuier search time. 

(d) Fee waivers. {1) Documents shall 
be furnished without charge, or at a 
charge reduced below fees assessed to 
the categories of requesters in paragraph 
(e) of this section when the Component 
determines that waiver or reduction of 
the fees is in the public interest because 
furnishing the information is likely to 
contribute significantly to public 
understanding of the operations or 
activities of the Department of Defense 
and is not primarily in the commercial 
interest of the requester. 

(2) When assessable costs for an 
FOIA request total $15.00 or less, fees 
shall be waived automatically for all 
requesters, regardless of category. 

(3) Decisions to waive or reduce fees 
that exceed the automatic waiver 
threshold shall be made on a case-by- 
case basis, consistent with the following 
factors: 

{i) Disclosure of the information “is in 
the public interest because it is likely to 
contribute significantly to public 
understanding of the operations or 
activities of the Government.” 

(A) The subject of the request. 
Components should analyze whether the 
subject matter of the request involves 
issues which will significantly 
contribute to the public understanding of 
the operations or activities of the 
Department of Defense. Requests for 
records in the possession of the 
Department of Defense which were 
originated by nengovernment 
organizations and are sought for their 
intrinsic content, rather than informative 
value will likely not contribute to public 
understanding of the operations or 
activities of the Department of Defense. 
An example of such records might be 
press clippings, magazine articles, or 
records forwarding a particular opinion 
or concern from a member of the public 
regarding a DoD activity. Similarly, 
disclosures of records of considerable 
age may or may not bear directly on the 
current activities of the Department of 
Defense; however, the age of a 
particular record shail not be the sole 
criteria for denying relative significance 
ander this factor. It is pessible to 
envisage an informative issue 


concerning the current activities of the 
Department of Defense, based upon 
historical documentation. Requests of 
this nature must be closely reviewed 
consistent with the requester’s stated 
purpose for desiring the records and the 
potential for public understanding of the 
operations and activities of the 
Department of Defense. 

(B) The informative value of the 
information to be disclosed. This factor 
requires a close analysis of the 
substantive contents of a record, or 
portion of the record, to determine 
whether disclosure is meaningful, and 
shall inform the public on the operations 
or activities of the Department of 
Defense. While the subject of a request 
may contain information which 
concerns operations or activities of the 
Department of Defense, it may not 
always hold great potential for 
contributing to a meaningful 
understanding of these operations or 
activities. An example of such would be 
a heavily redacted record, the balance 
of which may contain only random 
words, fragmented sentences, or 
paragraph headings. A determination as 
to whether a record in this situation will 
contribute to the public understanding of 
the operations or activities of the 
Department of Defense must be 
approached with caution, and carefully 
weighed against the arguments offered 
by the requester. Another example is 
information already known to be in the 
public domain. Disclosure of duplicative, 
or nearly identical information already 
existing in the public domain may add 
no meaningful new information 
concerning the operations and activities 
of the Department of Defense. 

(C) The contribution to an 
understanding of the subject by the 
general public likely to result from 
disclosure. The key element in 
determining the applicability of this 
factor is whether disclosure will inform, 
or have the potential to inform the 
public, rather than simply the individual 
requester or small segment of interested 
persons. The identity of the requester is 
essential in this situation in order to 
determine whether such requester has 
the capability and intention to 
disseminate the information to the 
public. Mere assertions of plans to 
author a book, researching a particular 
subject, doing doctoral dissertation 
work, or indigence are insufficient 
without demonstrating the capacity to 
further disclose the information in a 
manner which will be informative to the 
general public. Requesters should be 
asked to describe their qualifications, 
the nature of their research, the purpose 
of the requested information, and their 
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intended means of dissemination to the 
public. 

(D) The significance of the 
contribution to public understanding. In 
applying this factor, Components must 
differentiate the relative significance or 
impact of the disclosure against the 
current level of public knowledge, or 
understanding which exists before the 
disclosure. In other words, will 
disclosure on a current subject of wide 
public interest be unique in contributing 
previously unknown facts, thereby 
enhancing public knowledge, or will it 
basically duplicate what is already ~ 
known by the general public. A decision 
regarding significance requires objective 
judgment, rather than subjective 
determination, and :aust be applied 
carefully to determine whether 
disclosure will likely lead to a 
significant public understanding of the 
issue. Components shall not make value 
judgments as to whether the information 
is important enough to be made public. 

(ii) Disclosure of the information “is 
not primarily in the commercial interest 
- of the requester.” 

(A) The existence and magnitude of a 
commercial interest. If the request is 
determined to be of a commercial 
interest, Components should address the 
magnitude of that interest to determine 
if the requester’s commercial interest is 
primary, as opposed to any secondary 
personal or non-commercial interest. In 
addition to profit-making organizations, 
individual persons or other 
organizations may have a commercial 
interest in obtaining certain records. 
Where it is difficult to determine 
whether the requester is of a commercial 
nature, Components may draw inference 
from the requester's identity and 
circumstances of the request. In such 
situations, the provisions of § 286.33(e), 
apply. Components are reminded that in 
order to apply the commercial standards 
of the FOIA, the requester’s commercial 
benefit must clearly override any 
personal or non-profit interest. 

(B) The Primary interest in disclosure. 
Once a requester’s commercial interest 
has been determined, Components 
should then determine if the disclosure 
would be primarily in that interest. 

This requires a balancing test 
between the commercial interest of the 
request against any public benefit to be 
derived as a result of that disclosure. 
Where the public interest is served 
above and beyond that of the 
requester’s commercial interest, a 
waiver or reduction of fees would be 
appropriate. Conversely, even if a 
significant public interest exists, and the 
relative commercial interest of the 
requester is determined to be greater 
than the public interest, then a waiver or 


reduction of fees would be 
inappropriate. As examples, news media 
organizations have a commercial 
interest as business organizations; 
however, their inherent role of 
disseminating news to the general public 
can ordinarily be presumed to be of a 
primary interest. Therefore, any 
commercial interest becomes secondary 
to the primary interest in serving the 
public. Similarly, scholars writing books 
or engaged in other forms of academic 
research, may recognize a commercial 
benefit, either directly, or indirectly 
(through the institution they represent); 
however, normally such pursuits are 
primarily undertaken for educational 
purposes, and the application of a fee 
charge would be inappropriate. 
Conversely, data brokers or others who 
merely compile government information 
for marketing can normally be presumed 
to have an interest primarily of a 
commercial nature. 

(4) Components are reminded that the 
above factors and examples are not all 
inclusive. Each fee decision must be 
considered on a case-by-case basis and 
upon the merits of the information 
provided in each request. When the 
element of doubt as to whether to 
charge or waive the fee cannot be 
clearly resolved, Components should 
rule in favor of the requester. 

(5) In addition, the following 
additional circumstances describe 
situations where waiver or reduction of 
fees are most likely to be warranted: 

(i) A record is voluntarily created to 
preclude an otherwise burdensome 
effort to provide voluminous amounts of 
available records, including additional 
information not requested. 

(ii) A previous denial of records is 
reversed in total, or in part, and the 
assessable costs are not substantial 
(e.g. $15.00-$30.00). 

(e) Fee assessment. (1) Fees may not 
be used to discourage requesters, and to 
this end, FOIA fees are limited to 
standard charges for direct document 
search, review (in the case of 
commercial requesters) and duplication. 

(2) In order to be as responsive as 
possible to FOIA requests while 
minimizing unwarranted costs to the 
taxpayer, Components shall adhere to 
the following procedures: 

(i) Analyze each request to determine 
the category of the requester. If the 
Component determination regarding the 
category of the requester is different 
than that claimed by the requester, the 
Component shall: 

(A) Notify the requester that he should 
provide additional justification to 
warrant the category claimed, and that a 
search for responsive records will not be 
initiated until agreement has been 


attained relative to the category of the 
requester. Absent further category 
justification from the requester, and 
within a reasonable period of time {i.e., 
30 calendar days), the Component shall 
render a final category determination, 
and notify the requester of such 
determination, to include normal 
administrative appeal rights of the 
determination. 

(B) Advise the requester that, 
notwithstanding any appeal, a search 
for responsive records will not be 
initiated until the requester indicates a 
willingness to pay assessable costs 
appropriate for the category determined 
by the Component. 

(ii) Requesters must submit a fee 
declaration appropriate for the below 
categories. 

(A) Commercial. Requesters must 
indicate a willingness to pay all search, 
review and duplication costs. 

(B) Educational or Noncommercial 
Scientific Institution or News Media. 
Requesters must indicate a willingness 
to pay duplication charges in excess of 
100 pages if more 100 pages of records 
are desired. 

(C) A/] Others. Requesters must 
indicate a willingness to pay assessable 
search and duplication costs if more 
than two hours of search effort or 100 
pages of records are desired. 

(iii) If the above conditions are not 
met, then the request need not be 
processed and the requester shall be so 
informed. 

(iv) In the situations described by 
paragraphs (e)(2) (i) and (ii) of this 
section, Components must be prepared 
to provide an estimate of assessable 
fees if desired by the requester. While it 
is recognized that search situations will 
vary among Components, and that an 
estimate is often difficult to obtain prior 
to an actual search, requesters who 
desire estimates are entitled to such 
before committing to a willingness to 
pay. Should Component estimates 
exceed the actual amount of the 
estimate or the amount agreed to by the 
requester, the amount in excess of the 
estimate or the requester’s agreed 
amount shall not be charged without the 
requester’s agreement. 

(v) No DoD Component may require 
advance payment of any fee; i.e., 
payment before work is commenced or 
continued on a request, unless the 
requester has previously failed to pay 
fees in a timely fashion, or the agency 
has determined that the fee will exceed 
$250.00. As used in this sense, a timely 
fashion is 30 calendar days from the 
date of billing (the fees have been 
assessed in writing) by the Component. 
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(vi) Where a Component estimates or 
determines that allowable charges that a 
requester may be required to pay are 
likely to exceed $250.00, the Component 
shall notify the requester of the likely 
cost and obtain satisfactory assurance 
of full payment where the requester has 
a history of prompt payments, or require 
an advance payment of an amount up to 
the full estimated charges in the case of 
requesters with no history of payment. 

(vii) Where a requester has previously 
failed to pay a fee charged in a timely 
fashion {i.e., within 30 calendar days 
from the date of the billing), the 
Component may require the requester to 
pay the full amount owed, plus any 
applicable interest, or demonstrate that 
he or she has paid the fee, and to make 
an advance payment of the full amount 
of the estimated fee before the 
Component begins to process a new or 
pending request from the requester. 
Interest will be at the rate prescribed in 
31 U.S.C. 3717, and confirmed with 
respective Finance and Accounting 
Offices. 

(viii) After all work is completed on a 
request, and the documents are ready 
for release, Components may request 
payment before forwarding the 
documents if there is no payment history 
on the requester, or if the requester has 
previously failed to pay a fee in a timely 
fashion (i. e., within 30 calendar days 
from the date of the billing). In the case 
of the latter, the provisions of paragraph 
(e)(2)(vii) of this section apply. 
Components may not hold documents 
ready for release pending payment from 
requesters with a history of prompt 
payment. 

(ix) When Components act under 
paragraphs (e) (i) through {vii) of this 
section, the administrative time limits of 
the FOIA (i.e., 10 working days from 
receipt of initial requests, and 20 
working days from receipt of appeals, 
plus permissible extensions of these 
time limits) will begin only after the 
Component has received a willingness 
to pay fees and satisfaction as to 
category determination, or fee payments 
(if appropriate). 

(x) Components may charge for time 
spent searching for records, even if that 
search fails to locate records responsive 
to the request. Components may also 
charge search and review {in the case of 
commercial requesters) time if records 
located are determined to be exempt 
from disclosure. In practice, if the 
Component estimates that search 
charges are likely to exceed $25.00 it 
shall notify the requester of the 
estimated amount of fees, unless the 
requester has indicated in advance his 
or her willingness to pay fees as high as 
those anticipated. Such a notice shail 


offer the requester the opportunity to 
confer with Component with 
the object of reformulating the request to 
meet his or her needs at a lower cost. 

(3)-Commercial Requesters. Fees shall 
be limited to reasonable standard 
charges for document search, review 
and duplication when records are 
requested for commercial use. 

sters must reasonably describe 
the records sought {see § 286.7(h)). 

(i) The term “commercial use” request 
refers toa request from, or on behalf of 
one who seeks information fora use or 
purpose that furthers the commercial, 
trade, or profit interest of the requester 
or the person on whose behalf the 
request is made. In determining whether 
a requester properly belongs in this 
category, Components must determine 
the use to which a requester will put the 
documents requested. Moreover, where 
a Component has reasonable cause to 
doubt the use to which a requester will 
put the records sought, or where that use 
is not clear from the request itself, 
Components should seek additional 
clarification before assigning the request 
to a specific category. 

{ii) When Components receive a 
request for documents for commercial 
use, they should assess charges which 
recover the full direct costs of searching 
for, reviewing for release, and 
duplicating the records sought. 
Commercial requesters (unlike other 
requesters) are not entitled to two hours 
of free search time, nor 100 free pages of 
reproduction of documents. Moreover, 
commercial requesters are not normally 
entitled ‘to a waiver or reduction of fees 
based upen an assertion that disclosure 
would be in the public interest. 
However, because use is the exclusive 
determining criteria, it is possible to 
envision a commercial enterprise 
making a request that is not for 
commercial use. It is also pessible that a 
non-profit organization could make a 
request that is for commercial use. Such 
situations must be addressed on a case- 
by-case basis. 

(4) Educational institution reguesters. 
Fees shall be limited to only reasonable 
standard charges for document 
duplication {excluding charges for the 
first 100 pages) when the request is 
made by an educational institution 
whose purpose is scholarly research. 
Requesters must reasonably describe 
the records sought {see § 286.7(h)). The 
term “educational institution” refers to a 
preschool, a public or private 
elementary or secondary school, an 
institution of graduate high education, 
an institution of undergraduate higher 
education, an institution of professional 
education, and an institution of 
vocational education, which operates a 


program or programs of scholarly 
research. 

(5) Non-commercial scientific 
institution requesters. Fees shall be 
limited.to only reasonable standard 
charges for document duplication 
(excluding charges for the first 100 
pages) when the request is made by a 
non-commercial scientific institution 
whose purpose is scientific research. 
Requesters must reasonably describe 
the records sought {see § 286.7[h)). The 
term “noncommercial scientific 
institution” refers to an institution that 
is not operated on a “commercial” basis 
as defined in paragraph [e)({3) of this 
section and which is operated solely for 
the purpose of conducting scientific 
research, the results of which are not 
intended to promote any particular 
product or industry. 

(6) Components shall provide 
documents to requesters in paragraphs 
(e) (4) and (5) of this section, for the cost 
of duplication alone, excluding charges 
for the first 100 pages. To be eligible for 
inclusion in these categories, requesters 
must show that the request is being 
made under the.auspices ofa qualifying 
institution and that the records are not 
sought for commercial use, but in 
furtherance of scholarly (from an 
educational institution) or scientific 
(from a non-commercial scientific 
institution) research. 

(7) Representatives of the news 
media. Fees shall be limited to only 
reasonable standard charges for 
document duplication {excluding 
charges for the first 100 pages) when the 
request is made by a representative of 
the news media. Requesters must 
reasonably describe the records sought 
(see § 266.7(h)). 

(i) The term “representative of the 
news media” refers to any person 
actively gathering news for an entity 
that is organized and operated to 
publish or broadcast news to the public. 
The term “news” means information 
that is about current events or that 
would be of current interest to the 
public. Examples of news media entities 
include television or radio stations 
broadcasting to the public at large, and 
publishers of periodicals {but only in 
these instances when they can qualify 
as disseminators of “news”) who make 
their products available for purchase or 
subscription by the general public 
These examples are not meant to be all 
inclusive. Moreover, as traditional 
methods of news delivery evolve (e. g., 
electronic dissemination of newspapers 
through telecommunications services), 
such alternative media would be __ - 
included in this category In the case of 
“freelance” journalists, they may be 


BEST COPY AVAILABLE 
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regarded as working for a news 
organization if they can demonstrate a 
solid basis for expecting publication 
through that organization, even through 
not actually employed by it. A 
publication contract would be the 
clearest proof, but Components may 
also look to the past publication record 
of a requester in making this 
determination. 

(ii) To be eligible for inclusion in this 
category, a requester must meet the 
criteria in paragraph (e)(7)(i) of this 
section, and his or her request must not 
be made for commercial use. A request 
for records supporting the news 
dissemination function of the requester 
shall not be considered to be a request 
that is for a commercial use. For 
example, a document request by a 
newspaper for records relating to the 
investigation of a defendant in a current 
criminal trial of public interest could be 
presumed to be a request from an entity 
eligible for inclusion in this category, 
and entitled to records at the cost of 
reproduction alone {excluding charges 
for the first 100 pages). 

(iii) “Representative of the news 
media” does not include private 
libraries, private repositories of 
Government records, or middlemen, 
such as information vendors or data 
brokers. 

(8) Al! other requesters. Components 
shall charge requesters who do not fit 
into any of the above categories, fees 
which recover the full direct cost of 
searching for and duplicating records, 
except that the first two hours of search 
time and the first 100 pages of 
duplication shall be furnished without 
charge. Requesters must reasonably 
describe the records sought (see 
§ 286.7(h)). Requests from subjects about 
themselves will continue to be treated 
under the fee provisions of the Privacy 
Act of 1974, which permit fees only for 
duplication. Components are reminded 
that this category of requester may also 
be eligible for a waiver or reduction of 
fees if disclosure of the information is in 
the public interest as defined under 
paragraph (d) of this section (see also 
paragraph (e)(3)(ii)) of this section. 

(f) Aggregating requests. Except for 
requests that are for a commercial use, a 
Component may not charge for the first 
two hours of search time or for the first 
100 pages of reproduction. However, a 
requester may not file multiple requests 
at the same time, each seeking portions 
of a document or. documents, solely in 
order to avoid payment of fees. When a 
Component reasonably believes that a 
requester or, on rare occasions, a group 
of requesters acting in concert, is 
attempting to break a request down into 
a series of requests for the purpose of 


avoiding the assessment of fees, the 
agency may aggregate any such requests 
and charge accordingly. One element to 
be considered in determining whether a 
belief would be reasonable is the time 
period in which the requests have 
occurred. For example, it would be 
reasonable to presume that multiple 
requests of this type made within a 30 
day period had been made to avoid fees. 
For requests made over a longer period; 
however, such a presumption becomes 
harder to sustain and Components 
should have a solid basis for 
determining that aggregation is 
warranted in such cases. Components 
are cautioned that before aggregating 
requests from more than one requester, 
they must have a concrete basis on 
which to conclude that the requesters 
are acting in concert and are acting 
specifically to avoid payment of fees. In 
no case may Components aggregate 
multiple requests on unrelated subjects 
from one requester. 

(g) Effect of the Debt Collection Act of 
1982 (Pub. L. 97-365). The Debt 
Collection Act of 1982 (Pub. L. 97-365) 
provides for a minimum annual rate of 
interest to be charged on overdue debts 
owed the Federal Government. 
Components may levy this interest 
penalty for any fees that remain 
outstanding 30 calendar days from the 
date of billing (the first demand notice) 
to the requester of the amount owed. 
The interest rate shall be as prescribed 
in 31 U.S.C. 3717. Components should 
verify the current interest rate with 
respective Finance and Accounting 
Offices. After one demand letter has 
been sent, and 30 calendar days have 
lapsed with no payment, Components 
may submit the debt to respective 
Finance and Accounting Offices for 
collection pursuant to the Debt 
Collection Act of 1982. 

(h) Computation of fees. The fee 
schedule in this Subpart shall be used to 
compute the search, review (in the case 
of commercial requesters) and 
duplication costs associated with 
processing a given FOIA request. Costs 
shall be computed on time actually 
spent. Neither time-based nor dollar- 
based minimum charges for search, 
review and duplication are authorized. 


§ 286.35 Collection of fees and fee rates. 
(a) Collection of fees. Collection of 
fees will be made at the time of 
providing the documents to the 
requester or recipient when the 
requester specifically states that the 
costs involved shall be acceptable or 
acceptable up to a specified limit that 
covers the anticipated costs. Collection 
of fees may not be made in advance 
unless the requester has failed to pay 


previously assessed fees within 30 
calendar days from the date of the 
billing by the DoD Component, or the 
Component has determined that the fee 
will be in excess of $250 (see 
§ 286.33(e)). 

(b) Search time.—(1) Manual search. 


Hourly 


Grade rate ($) 


Type 


E9/GS8 and below 12 

01-06/GS9-GS/ 25 
GM15. 

07/GS/GM16/ES1 45 
and above. 


Clerical 
Professional 


Executive 


(2) Computer search. Computer search 
is based on direct cost of the central 
processing unit, input-output devices, 
and memory capacity of the actual 
computer configuration. The salary scale 
(equating to paragraph (a)(1) of this 
section) for the computer operator/ 
programmer determining how to conduct 
and subsequently executing the search 
will be recorded as part of the computer 
search. 

(c) Duplication. 


Actual cost of duplicating 
(tapes or printouts) the 
tape or printout 
(inciudes operator's 
time and cost of the 
tape) 


(d) Review time (in the case of 
commercial requesters). 


Hourly 


Grade rate ($) 


Type 


. E9/GS8 and below 12 
01-06/GS9-GS/ 25 
GM15 
07/GS/GM16/ES1 45 
and above 


Clerical. 
Professional 


Executive 


{e) Audiovisual documentary 
materials. Search costs are computed as 
for any other record. Duplication cost 1s 
the actual direct cost of reproducing the 
material, including the wage of the 
person doing the work. Audiovisual 
materials provided to a requester need 
not be in reproducible format or quality 

(f) Other records. Direct search and 
duplication cost for any record not 
described above shall be computed in 
the manner described for audiovisual 
documentary material. 

(g) Costs for special services 
Complying with requests for special 
services is at the discretion of the 
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Components. Neither the FOIA, nor its 
fee structure cover these kinds of 
services. Therefore, Components may 
recover the costs of special services 
requested by the requester after 
agreement has been obtained in writing 
from the requester to pay for one or 
more of the following services: 

(1) Certifying that records are true 
copies. 

(2) Sending records by special 
methods such as express mail, etc. 


§ 286.37 Collection of fees and fee rates 
for technical data. 

(a) Fees for technical data. (1) 
Technical data, other than technical 
data that discloses critical technology 
with military or space application, if 
required to be released under the FOIA, 
shall be released after the person 
requesting such technical data pays all 
reasonable costs attributed to search, 
duplication and review of the records to 
be released. Technical data, as used in 
this section, means recorded 
information, regardless of the form or 
method of the recording of a scientific or 
technical nature (including computer 
software documentation). This term 
does not include computer software, or 
data incidental to contract 
administration, such as financial and/or 
management information. DoD 
Components shall retain the amounts 
received by such a release, and it shall 
be merged with and available for the 
same purpose and the same time period 
as the appropriation from which the 
costs were incurred in complying with 
request. All reasonable costs as used in 
this sense are the full costs to the 
Federal Government of rendering the 
service, or fair market value of the 
service, whichever is higher. Fair market 
value shall be determined in accordance 
with commercial rates in the local 
geographical area. In the absence of a 
known market value, charges shall be 
based on recovery of full costs to the 
Federal Government. The full costs shall 
include all direct and indirect costs to 
conduct the search and to duplicate the 
records responsive to the request. This 
cost is to be differentiated from the 
direct costs allowable under § 286.35 for 
other types of information released 
under the FOIA. 

(2) Waiver. Components shall waive 
the payment of costs required in 
§ 286.37(a)(1), which are greater than the 
costs that would be required for release 
of this same information under § 286.35 
if: 

(i) The request is made by a citizen of 
the United States or a United States 
corporation, and such citizen or 
corporation certifies that the technical 
data requested is required to enable it to 


submit an offer, or determine whether it 
is capable of submitting an offer to 
provide the product to which the 
technical data relates to the United 
States or a contractor with the United 
States. However, Components may 
require the citizen or corporation to pay 
a deposit in an amount equal to not 
more than the cost of complying with the 
request, which will be refunded upon 
submission of an offer by the citizen or 
corporation; 

(ii) The release of technical data is 
requested in order to comply with the 
terms of an international agreement; or, 

(iii) The Component determines in 
accordance with § 286.373(d)(1), that 
such a waiver is in the interest of the 
United States. 

(3) Fee Rates—(i) Search time. (A) 
Manual search. 


Hourl 
rate 2) 


Clerical E9/GS8.and below.... 


(Minimum Charge) 


Professional and Executive (To be 
established at actual hourly rate prior to 
search. A minimum charge will be 
established at 4% hourly rates). 

(B) Computer search is based on the 
total cost of the central processing unit, 
input-output devices, and memory 
capacity of the actual computer 
configuration. The wage (based upon the 
scale in paragraph (a)(3)(i) of this 
section) for the computer operator and/ 
or programmer determining how to 
conduct, and subsequently executing the 
search will be recorded as part of the 
computer search. 

(ii) Duplication. 


Aerial photographs, specifications, permits, 
charts, blueprints, and other technical 
documents 

Engineering data (microfilm): 

Aperture cards: 
Silver duplicate negative, per card 
When key punched and verified, per 
d 


Diazo duplicate negative, per card 
When key punched and verified, per 
d 


35mm roil film, per frame... 

16mm roll film, per frame 

Paper prints (engineering drawings), each... 
Paper reprints of microfilm indices, each 


(iii) Review time. 


Hourly 
rate (S) 


Clerical 
(Minimum Charge) 


13.25 


E9/GS8 and below.... 
; 8.30 


Professional and Executive (To be 
established at actual hourly rate prior to 
review. A minimum charge will be 
established at ' hourly rates). 

(4) Other technical data records. 
Charges for any additional services not 
specifically provided in § 286.37(a)(3), 
consistent with DoD Instruction 7230.7,® 
shall be made by Components at the 
following rates: 


(i) Minimum charge for office copy 
(up to six images) 

(ii) Each additional image 

(iii) Each typewritten page 

(iv) Certification and _ validation 
with seal, each 

(v) Hand-drawn plots and sketches, 
each hour or fraction thereof 


Subpart G—Reports 


§ 286.39 Reports control. 


The reporting requirement outlined in 
this Subpart is assigned Report Control 
Symbol DD-PA(A)1365. 


§ 286.41 Annual report. 


(a) Reporting time. Each DoD 
component shall prepare statistics and 
accumulate paperwork for the preceding 
calendar year on those items prescribed 
for the annual report and submit them in 
duplicate to the ASD(PA) on or before 
each February 1. Existing DoD 
standards and registered date elements 
are to be used for all data requirements 
to the greatest extent possible in 
accordance with the provisions of DoD 
Directive 5000.11.9 The standard data 
elements are contained in DoD Directive 
5000.12 -M.!° 

(b) Annual report content. The 
following instructions and attached 
format shall be used in preparing the 
annual report: 

(1) Item 1. (i) Total requests. Enter the 
total number of FOIA requests 
responded to during the calendar year. 

(ii) Granted in full. Enter the total 
number of FOIA requests responded to 
and granted in full during the calendar 
year. (This may include requests granted 
by your office, yet still requiring action 
by another office.) 

(iii) Denied in part. Enter the total 
number of FOIA requests responded to 
and denied in part based on one or more 
of the nine FOIA exemptions. (Do not 
report denial of fee waivers.) 

(iv) Denied in full. Enter the total 
number of FOIA requests responded to 
and denied in full based on one or more 


8 See footnote 1 to § 286.1 
® See footnote 1 to § 286.1 
10 See footnote 1 to § 286.1 
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of the nine FOIA exemptions. (Do not 
report denial of fee waivers.) 

(v) “Other Reason” responses. Enter 
the total number of FOIA requests in 
which you were unable to provide all or 
part of the requested information based 
on an “Other Reason” response. 
Paragraph {b}{2} of this section explains 
the six possible “Other Reasons”. 

(vi) Total actions. Enter the total 
number of FOIA actions taken during 
the calendar year. This number will be 
the sum of paragraphs (b)(1)(i) through 
(v) of this section. 

(2) Item 2—{i) Exemptions invoked on 
initial determinations. Enter the number 
of times an exemption was claimed for 
each request that was denied in full or 
in part. Since more than one exemption 
may be claimed when responding to a 
single request, this number will be equal 
to or greater than the sum of paragraph 
(b)(1) (iii) and (iv) of this section. 

(ii) “(b)(3)” statutes invoked on initial 
determinations. Identify the statutes 
cited and number of times invoked when 
you claimed an FOIA (b){3) exemption. 
The total number of instances will be 
equal to the total in paragraph (b)(2){i) 
of this section. Cite the specific sections 
when invoking the Atomic Energy Act of 
1954 or the National Security Act of 
1947. To qualify as an FOIA (b){3) 
exemption, the statute must contain 
clear wording that the information 
covered will not be disclosed. The 
following examples are not FOIA {b}{3) 
statutes: 

(A) 5 U.S.C. 552a—Privacy Act. 

(B} 17 U.S.C. 101 et seq.—Copyright 
Act. 

(C) 18 U.S.C. 793—Gathering, 
Transmitting or Losing Defense 
Information. 

(D) 18 U.S.C. 794—-Gathering or 
Delivery Defense Information to Aid 
Foreign Governments. 

(E) 18 U.S.C. 1905—Trade Secrets Act. 

(F) 28 U.S.C. 1498—Patent and 
Copyright Cases. 

(iii) “Other Reasons” cited on initial 
determinations. Identify the “Other 
Reason” response cited when 
responding to a FOIA request and enter 
the number of times each was claimed. 

(A) Transferred request. Enter the 
number of times a request was 
transferred to another DoD component 
or Federal Agency for action. 

(B) Lack of records. Enter the number 
of times a search of files failed to 
identify records responsive to subject 
request and there was no statutory 
obligation to create a record. 

(C) Failure of requester to reasonably 
describe record. Enter the number of 
times a FOIA request could not be acted 
upon since the requester failed to 


reasonably describe the record(s} being 
sought. — 

(D) Other failures by requester to 
comply with published rules and/or 
directives. Enter the number of times a 
requester failed to follow published 
rules concerning time, place, fees, and 
procedures. 

(E) Request withdrawn by requester. 
Enter the number of times a requester 
withdrew a request and/or appeal. 

(F) Not an agency record. Enter the 
number of times a requester was 
provided a response indicating the 
requested information was not an 
agency record. 

(G) Total. Enter the sum of paragraphs 
(b)(2) (i) through (iii) of this section. This 
number will be equal to or greater than 
the number in paragraph {b){1)(v) of this 
section, since more than one reason may 
be claimed for each “Other Reason” 
response. 

(3) Item 3—ZInitial denial authorities 
by participation. Enter the name, title, 
and activity of each individual who 
signed a partial or total denial response 
and give the number of instances of 
participation. The total number of 
instances wil! equal the sum of 
paragraphs (b){1) (iii) and {iv) of this 
section. For military show the rank 
(abbreviated) with the name; for 
civilians use Mr., Mrs., Ms., Hon.., etc. 
Show the individual's full title and 
complete organization (do not use 
acronyms or abbreviations, other than 
US). See example shown. 


BG John G. Smith, Director, Personnel 
and Administration, US European 
Command 


(4) Item 4—{i) Total requests. Enter 
the total number of FOIA appeals 
responded to during the calendar year. 

(ii) Granted in full. Enter the total 
number of FOIA appeals responded to 
and granted in full during the year. 

(iii) Denied in part. Enter the total 
number of FOIA appeals responded to 
and denied in part based on one or more 
of the nine FOIA exemptions. 

(iv) Denied in full. Enter the total 
number of FOIA appeals responded to 
and denied in full based on one or more 
of the nine FOIA exemptions. 

(v) “Other Reason” responses. Enter 
the total number of FOIA appeals in 
which you were unable to provide the 
requested information based on an 
“Other Reason” response. Paragraph 
(b)(2)(ii) of this section explains the six 
possible “Other Reasons”. 

(vi) Total actions. Enter the total 
number of FOIA appeal actions taken 
during the calendar year. This number 
will be the sum of paragraphs {b)(4) (ii) 
through (v) of this section. 


(5) tem 5—{i) Exemptions invoked on 
appeal determinations. Enter the 
number of times an exemption was 
claimed for each appeal that was denied 
in full or in part. Since more than one 
exemption may be claimed when 
responding to a single request, this 
number will be equal to or greater than 
the sum of paragraphs (b)(4) (iii) and (iv) 
of this section. 

(ii) “(b){3)” statutes invoked on appeal 
determinations. Identify the statutes 
cited and number of times invoked when 
you claimed an FOIA (b){3) exemption. 
The total number of instances will be 
equal to the total in paragraph (b)(5)(i) 
of this section. Cite the specific sections 
when invoking the Atomic Energy Act of 
1954 or the National Security Act of 
1947. To qualify as an FOIA (b){3) 
exemption, the statute must contain 
clear wording that the information 
covered will not be disclosed. Examples 
which are not FOIA (b){3) statutes are 
listed in paragraph (b)({2){ii) of this 
section. 

(iii) “Other Reasons” cited on appeal 
determinations. Identify the “Other 
Reason” response cited when 
responding to a FOIA appeal and enter 
the number of times each was claimed. 
See paragraph (b)(2)(iii) of this section 
for description of “Other Reasons”. 

(6) Item 6—Appeal denial authorities 
by participation. Enter the name, title, 
and activity of each individual who 
signed a partial or total appeal denial 
response and give the number of 
instances of participation. The total 
number of instances will! equal the sum 
of paragraphs (b)(4) (iii) and (iv) of this 
section. For military show the rank 
(abbreviated) with the name; for 
civilians use Mr., Mrs., Ms., Hon., etc. 
Show the full title and complete 
organization (do not use acronyms or 
abbreviations, other than US). See 
paragraph (b)(3)(i) of this section for 
example shown. 

(7) Jtem 7—Court opinions and 
Actions taken. Briefly describe the 
results of each suit the Judge Advocate 
General and/or the General Counsel 
participated in during the calendar year. 
See example in paragraph (b){7)(i) of 
this section. Armed Forces Relief and 
Benefit Association v. Department of 
Defense, Department of the Army, 
Department of the Air Force and 
Department of the Navy, C.A. 89-0689, 
U.S.D.C. D.C., March 15, 1989. Plaintiff 
filed suit for defendant's refusal to 
release servicemen’s name and duty 
addresses. Information was held 
pursuant to 5 USC 552 (b)}{2) and (b)(6). 
Plaintiff voluntarily dismissed suit June 
19, 1989. 
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(8) tem 8—FOIA implementation 
rules or regulations. List all changes or 
revisions of FOIA rules or regulations 
affecting the implementation of the 
FOIA program, followed by the Federal 
Register reference (volume number, 
date, and page) that announces the 
change or revision to the public. Append 
a copy of each. See example shown. 

DoD 5400.7-R “DoD Freedom of 
Information Act Program”—32 CFR 286, 
Vol 54, No. 155, pg. 33190, 14 Aug 89. 

(9) Item 9—Fees collected from the 
public. Enter the total amount of fees 


collected from the public during the 
calendar year. This includes search, 
review and reproduction costs only. 

(10) Jtem 10—{i) Availability of 
records. Report all new categories or 
segregable portions of records now 
being released upon request. (Since this 
item is very seldom used, it does not 
appear on the form. Report any such 
records on a separate sheet of paper.) 

(ii) FOI program costs.—{A) Personnel 
costs. Paragraphs (b)(10)(ii)(A) (2) and 
(2) of this section are used to capture 
man-years and salary costs of personnel 


Grade costs 


(1) Estimated manyears. Add the total 
percentages of time for personnel 
involved in administering the FOI 
program and divide by 100. In the 
example shown previously 
(10+30+50)/100=.9 manyears. 

(2) Manyear costs. Total costs 
associated with salaries of individuals 
involved in administering FOIA 
program. In the example shown 
previously, the total cost is $40,790. 

(3) Estimated manhour costs by 
category. This section accounts for all 
other personnel not reported in 
paragraphs (b)(10)(ii) (7) and (2) of this 
section who are involved in processing 
FOIA requests. Enter the total hourly 
cost for each of the five areas described 
in the following: 

(i) Search time. This includes only 
those direct costs associated with time 
spent looking for material that is 
responsive to a request, including line- 
by-line identification of material within 
a document to determine if it is 
responsive to the request. Searches may 
be done manually or by computer using 
existing programming. 

(i) Review and excising. This 
includes all direct costs incurred during 
the process of examining documents 
located in response to a request to 
determine whether any portion of any 
document located is permitted to be 
withheld. It also includes excising 
documents to prepare them for release. 
It does not include time spent resolving 
general legal or policy issues regarding 
the application of exemptions. 

(iif) Coordination and approval. This 
includes all costs involved in 


1! See footnote 1 § 2861 


coordinating the release/denial of 
documents requested under the FOIA. 

(iv) Correspondence/form 
preparation. This includes all costs 
involved in typing responses, filling out 
forms, etc., to respond to a FOIA 
request. 

(v) Other activities. This includes all 
other processing costs not covered 
above, such as processing time by the 
mail room. 

(vi) Total. Enter the sum of 
paragraphs (b)(10)(ii)(A)(3) (7) through 
(v) of this section. 

(4) Overhead. This is the cost of 
supervision, space, and administrative 
support. It is computed as 25 percent of 


_ the sum of paragraphs (b)(10) (ii) and 


(iii) of this section. 

(5) Total. Enter the sum of paragraphs 
(b)(10) (ii), (iii) and (iv) of this section. 

(B) Other Case-Related Costs. Using 
the fee schedule, enter the total amounts 
incurred in each of the areas in the 
following. 

(1) Computer search time. This 
includes cost of central processing unit, 
input/output devices, memory, etc. of 
the computer system used, as well as the 
wage of the machine’s operator/ 
programmer. 

(2) Office copy reproduction. This is 
the cost of reproducing normal 
documents with office copying 
equipment. 

(3) Microfiche reproduction. This is 
the cost of reproducing records and 
providing microfiche. 

(4) Printed records. This is the cost of 
providing reproduced copies of forms, 
publications, or reports. 


primarily involved in planning, program 
management and/or administrative 
handling of FOIA requests. Determine 
salaries for military personnel by using 
the Composite Standard Pay Rates (DoD 
7220.9-M,'! “Department of Defense 
Accounting Manual”). For civilian 
personnel use Office of Personnel 
Management salary table and add 16 
percent for benefits. A sample 
computation is shown in the following 
table. 


$88,463 
37,219 
41,557 


(5) Computer copy. This is the actual 
cost of duplicating magnetic tapes, 
floppy diskettes, computer printouts, etc. 

(6) Audiovisual materials. This is the 
actual cost of duplicating audio or video 
tapes or like materials, to include the 
wage of the person doing the work. 

(7) Other. Report all other costs which 
are easily identifiable, such as per diem, 
operation of courier vehicles, training 
courses, printing (indexes and forms), 
long distance telephone calls, special 
mail services, use of indicia, etc. 

(8) Subtotal. Enter the sum of 
paragraphs (b)(10)(ii)(B) (2) through (7) 
of this section. 

(9) Overhead. This is the cost of 
supervision, space, and administrative 
support. It is computed as 25 percent 
of(b)(10)(B)(8) of this section. 

(10) Total. Enter the sum of 
paragraphs (b)(10)(ii)(B) (8) and (9) of 
this section. 

(C) Cost of routine requests 
processed. This item is optional. Some 
reporting activities may find it 
economical to develop an average cost 
factor for processing repetitive routine 
requests rather than tracking costs on 
each request as it is processed. Care 
should be exercised so that costs are 
comprehensive to include a 25 percent 
overhead, yet are not duplicated 
elsewhere in the report. Multiply the 
number of routine requests processed 
times the cost factor to compute this 
amount. 

(D) Total costs. Enter the sum of 
paragraphs (b)(10)(ii)(C) (7) through (3) 
of this section. Formal time limit 
extensions. Enter the total number of 
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instances in which it was necessary to 
seek a formal 10 working day time 
extension for one of the reasons 
explained below. 

{7} Location. The need to search for 
and collect the requested records from 
another activity that was separate from 
the office processing the request. 

(2) Volume. The need to search for, 
collect, and appropriately examine a 
voluminous amount of separate and 
distinct records indicated in a single 
request. 

(3) Consultation. The need for 
consultation with another agency having 
a substantial interest in the material 
requested. 

(4) Court Involvement. Where court 
actions were taken on the basis of 
exhaustion of administrative procedures 
because the department/activity was 
unable to comply with the request 
within the applicable time limits, and in 
which a court allowed additional time 
upon a showing of exceptional 


(5) Toéal. Enter the sum of paragraphs 
(i9)| {ii)(D{2) through {iv) of this 
section. 


Subpart H—Education and Training 


$286.43 Responsibifity and purpose. 

(a) Responsibility. The Head of each 
DoD Component is responsible for the 
establishment of educational and 
training programs on the provisions and 
requirements of this part. The 
educational programs should be targeted 
toward all members of the DoD 
Component, developing a general 
understanding and appreciation of the 
DoD FOIA Program; whereas, the 
training programs should be focused 
toward those personne! who are 
involved in the day-to-day processing of 
FOI requests, and should provide a 
thorough understanding of the 
procedures outlined in this part. 

(b) Purpose. The purpose of the 
educational and training programs is to 
promote a positive attitude among DoD 
personnel and raise the level of 
understanding and appreciation of the 
DoD FOIA Program, thereby improving 
the interaction with members of the 
public and improving the public trust in 
the Department of Defense. 

(c} Scope and principles. Each 
Component shalt design its FOIA 
educational and training programs te fit 
the particular requirements of personnel 
dependent upon their degree of 
involvement in the implementation of 
this part The program should be 
designed to accomplish the following 
objectives: 


(1) Familiarize personnel with the 
requirements of the FOIA and its 
implementation by this part. 

(2) Instruct personnel, who act in FOI 
matters, concerning the provisions of 
this part, advising them of the legal 
hazards involved and the strict 
prohibition against arbitrary and 
capricious wi ing of information. 

(3) Provide for the procedural and 
legal guidance and instruction, as may 
be required, in the discharge of the 
responsibilities of initial denial and 
appellate authorities. 

(4) Advise personne! of the penalties 

iance with the FOIA. 

(d) Implementation. To ensure 
uniformity of interpretation, all major 
educational and training programs 
concerning the implementation of this 
Regulation should be coordinated with 
the Director, Freedom of Information 
and Security Review, OASD(PA). 

(e) Uniformity of legal interpretation. 
In accordance with DoD Directive 
5400.7, the General Counsel of the 
Department of Defense shall ensure 
uniformity in the I position and 
interpretation of the DoD FOIA Program. 


Appendix A to Part 286—Unified 
Commands—Processing Procedures for FOIA 


Appeals 
1. General 


a. In accordance with DoD Directive 5400.7 
and this part, the Unified Commands are 
placed under the jurisdiction of the Office of 
the Secretary of Defense, instead of the 
administering Military Department, only for 
the purpose of administering the Freedom of 
Information Act (FOIA) Program. This policy 
represents an exception to the policies in 
DoD Directive 5100.3. 

b. The policy change above authorizes and 
requires the Unified Commands to process 
FOIA requests in accordance with DoD 
Directive 5400.7 and DoD Instruction 
5400.10 * and to forward directly to the 
OASD({PA) ali correspondence associated 
with the appeal of an initial denial for . 
information under the provisions of the FOIA. 


2. Responsibilities of Commands 


Unified Commanders in Chief shall: 

a. Designate the officials authorized to 
deny initial FO! requests for records. 

b. Designate an office as the point-of- 
contact for FOI matters. 

c. Refer FOIA cases to the OASD(PAj for 
review and evaluation when the issues raised 
are of unusual! significance, precedent setting, 
or otherwise require special attention or 
guidance. 

d. Consult with other OSD and DoD 
Components that may have a significant 
interest in the requested record prior to a 
final determination. Coordination with 
agencies outside of the Department of 
Defense, if required, is authorized. 


? Copies may be obtained, at cost, from the 
National Technical Information Service 5285 Port 
Royal Road, Springfield, VA 22161 


e. Coordinate proposed denials of recoris 
with the appropriate Unified Command's 
Office of the Staff Judge Advocate. 

f. Answer any request for a record with 
10 working days of receipt. The requester 
shall be notified that his request has been 
granted oer denied. In unusual circumstances, 
such notification may state that additional 
time, tiot to exceed 10 working days, is 
required to make a determination. 

g. Provide to the OASD{PA) when the 
request for a record is denied in whole or in 
part, a copy of the response to the requester 
or his representative, and any internal 
memoranda that provide background 
information or rationale for the denial. 

h. State in the response that the decision to 
deny the release of the requested 
information, in whole or in part, may be 
appealed to the Assistant Secretary of 
Defense (Public Affairs), the Pentagon, 
Washington, DC 20301-1400. 

i. Upon request, submit te OASD({PA) a 
copy of the records that were denied. 
ASD(PA) shall-make such requests when 
adjudicating appeals. 


3. Fees for FOI Requests 


The fees charged for requested records 
shall be in accordance with subpart F of this 
part. 


4. Communications 


Excellent communication capabilities 
currently exist between the OASD{PA) and 
the Public Affairs Offices of the Unified 
Commands. This communication capability 
shall be used for FOI cases that are time 
sensitive. 

5. Reporting Requirements 

a. The Unified Commands shall submit to 
the OASD(PA) an annual report. The 
instructions for the report are outlined in 
Subpart F of this part. 

b. The annual report shall be submitted in 
duplicate to the OASD({PA) not later than 
each February 1. This reporting requirement 
is assigned Report Control Symbol DD-PA{A) 
1365. 


Appendix B to Part 286—Addressing FOIA 
Requests 


1. General 


a. The Department of Defense includes the 
Office of the Secretary of Defense and the 
Joint Staff, the Military Departments, the 
Unified Commands, the Defense Agencies, 
and the DeD Field Activities. 

b. The Department of Defense does not 
have a central repository for DoD records. 
FOIA requests, therefore, should be 
addressed to the DoD Component that has 
custody of the record desired. In answering 
inquiries regarding FOIA requests, DoD 
personnel shall assist requesters in 
determining the correct DoD Component to 
address their requests If there is uncertainty 
as to the ownership of the record desired, the 
requester shall be referred to the DoD 
Component that 1s most likely to have the 
record 
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2. Listing of DoD Component Addresses for 
FOI Requests 


a. Office of the Secretary of Defense and 
the Joint Staff. Send all requests for records 
from the below listed offices to: Office of the 
Assistant Secretary of Defense (Public 
Affairs), ATTN: Directorate for Freedom of. 
Information and Security Review, Room 
2C757, The Pentagon, Washington, DC 20301- 
1400. 

Executive Secretariat { 

Under Secretary of Defense (Policy) 

Assistant Secretary of Defense 
(International Security Affairs) 

Assistant Secretary of Defense 
(International Security Policy) 

Assistant Secretary of Defense (Special 
Operations/Low-Intensity Conflict) 

Principal Deputy Under Secretary of 
Defense (Strategy and Resources) 

Deputy Under Secretary of Defense (Trade 
Security Policy) 

Deputy Under Secretary of Defense 
(Security Policy) 

Director of Net Assessment 

Director, Defense Security Assistance 
Agency 

Defense Technology Security 
Administration 

Under Secretary of Defense (Acquisition) 

Assistant Secretary of Defense (Production 
& Logistics) 

Assistant Secretary of Defense for 
Command, Control, Communications, 
and Intelligence 

Assistant to the Secretary of Defense 
(Atomic Energy) 

Director of Defense Research and 
Engineering 

Director of Small and Disadvantaged 
Business Utilization 

Comptroller of the Department of Defense 

Assistant Secretary of Defense (Force 
Management & Personnel) 

Assistant Secretary of Defense (Health 
Affairs) 

Assistant Secretary of Defense (Legislative 
Affairs) 

Assistant Secretary of Defense (Public 
Affairs) 

Assistant Secretary of Defense (Program 
Analysis and Evaluation) 

Assistant Secretary of Defense (Reserve 
Affairs) 

General Counsel, Department of Defense 

Director, Operational Test and Evaluation 

Assistant to the Secretary of Defense 
(Intelligence Oversight) 

Assistant to the Secretary of Defense 
(intelligence Policy) 

Defense Advanced Research Projects Agency 

Strategic Defense Initiative Organization 

Defense Systems Management College 

National Defense University 

Armed Forces Staff College 

Department of Defense Dependents Schools 

Uniformed Services University of the Health 
Sciences 


b. Department of the Army. Army records 
may be requested from those Army officials 
who are listed in 32 CFR part 518, appendix 
B. Send requests to the Chief, Freedom of 
Information and Privacy Acts Division, 
Information Systems Command, ATTN: 
ASQNS-OP-F, Room 1146, Hoffman I, 2461 
Eisenhower Avenue, Alexandria, VA 22331- 


0301 for records of the Headquarters, U.S. 
Army, or if there is uhcertainty as to which 
Army activity may have the records. 

c. Department of the Navy. Navy and 
Marine Corps records may be requested from 
any Navy or Marine Corps activity by 
addressing a letter to the Commanding 
Officer and clearly indicating that it is an FO! 
request. Send requests to Chief of Naval 
Operations, Code OP-09B30, Room 5E521, 
Pentagon, Washington, DC 20350-2000, for 
records of the Headquarters, Department of 
the Navy, and to Freedom of Information and 
Privacy Act Office, Code MI-3, HQMC, Room 
4327, Washington, DC 20308-0001, for records 
of the U.S. Marine Corps, or if there is 
uncertainty as to which Navy or Marine 
activities may have the records. 

d. Department of the Air Force. Air Force 
records may be requested from the 
Commander of any Air Force installation, 
major command, or separate operating 
agency (ATTN: FOIA Office). For Air Force 
records of Headquarters, United States Air 
Force, or if there is uncertainty as to which 
Air Force activity may have the records, send 
requests to Secretary of the Air Force, ATTN: 
SAF/AAIS(FOIA), Pentagon, Room 4A1088C 
Washington, DC 20330-1000. 

e. Defense-Contract Audit Agency (DCAA). 
DCAA records may be requested from any of 
its regional offices or from its Headquarters. 
Requesters should send FOI requests to the 
Defense Contract Audit Agency, ATTN: 
CMR, Cameron Station, Alexandria, VA 
22304-6178, for records of its headquarters or 
if there is uncertainty as to which DCAA 
region may have the records sought. 

f. Defense Communications Agency (DCA). 
DCA records may be requested from any 
DCA field activity or from its Headquarters. 
Requesters should send FOI requests to 
Defense Communications Agency, Code 
ADR, Washington, DC 20305-2000. 

g. Defense Intelligence Agency (DIA). FOI 
requests for DIA records may be addressed 
to Defense Intelligence Agency, ATTN: RTS- 
1, Washington, DC 20340-3299. 

h. Defense Investigative Service (DIS). All 
FOI requests for DIS records should be sent 
to the Defense Investigative Service, ATTN: 
V0020, 1900 Half St., SW., Washington, DC 
20324-1700. 

i. Defense Logistics Agency (DLA). DLA 
records may be requested from its 
headquarters or from any of its field 
activities. Requesters should send FOI 
requests to Defense Logistics Agency, ATTN: 
DLA-XAM, Cameron Station, Alexandria, 
VA 22304-6100. 

j. Defense Mapping Agency (DMA). FOI 
requests for DMA records may be sent to the 
Defense Mapping Agency, 8613 Lee Highway, 
Fairfax, VA 22031-2137. 

k. Defense Nuclear Agency (DNA). FOI 
requests for DNA records may be sent to the 
Defense Nuclear Agency, Public Affairs 
Office, Room 113, 6801 Telegraph Road, 
Alexandria, VA 22310-3398. 

1. National Security Agency (NSA). FOI 
requests for NSA records may be sent to the 
National Security Agency/Central Security 
Service, ATTN: Q-43, Fort George G. Meade, 
MD 20755-6000. 

m. Office of the Inspector General, 
Department of Defense (OIG, DoD). FOL 


requests for IG, DoD records may be-sent to 
the Department of Defense Office of the 
Inspector General, Assistant Inspector 
General for Investigations, ATTN:.Deputy 
Director FOIA/PA Division, 400 Army Navy 
Drive, Arlington, VA 22202-2884. 

3. Other Addresses. Although the below 
organizations are OSD and Joint Staff 
Components for the purposes of the FOIA, 
requests may be sent directly to the 
addresses indicated. 

a. Office of Civilian Health and Medical 
Program of the Uniformed Services 
(OCHAMPUS). Director, OCHAMPUS, 
ATTN: Freedom of Information Officer, 
Aurora, CO 80045-6900. 

b. Chairman, Armed Services Board of 
Contract Appeals (ASBCA). Chairman, 
Armed Services Board of Contract Appeals, 
Skyline Six, 5109 Leesburg Pike, Falls Church, 
VA 22041-3208. 

c. U.S. Central Command: U.S. Central 
Command/CCj1/AG, MacDill Air Force Base, 
FL 33608-7001. 

d. U.S. European Command. Headquarters, 
U.S. European Command/EC}1-AR(FOIA), 
APO New York 09128-4209. 

e. U.S. Southern Command. U.S. 
Commander-in-Chief, Southern Command/ 
SCSJA, APO Miami 34003-0007. 

f. U.S. Pacific Command. U.S. Commander- 
in-Chief, Pacific Command, USPACOM FOIA 
Coordinator (Ji8A), Administrative Support 
Division, Joint Secretariat, Box 28, Camp H. 
M. Smith, HI 96861-5025. 

g. U.S. Special Operations Command. U.S. 
Special Operations Command, ATTN: 
Freedom of Information Officer, ATTN: 
SOJ1-AG, MacDill Air Force Base FL 33608. 

h. U.S. Atlantic Command. Commander-in- 
Chief, Atlantic Command, Code Jo2P, 
Norfolk, VA 23511-5100. 

i. U.S. Space Command. Chief, Records 
Management Division, Directorate of 
Administration, United States Space 
Command, Peterson Air Force Base, CO 
80914-5001. 

j. U.S. Transportation Command. U.S. 
Commander-in-Chief, Transportation 
Command, ATTN: TCDA-RM, Scott Air 
Forces Base, IL 62225-7001. 

4. National Guard Bureau. FOI requests for 
National Guard Bureau records may be sent 
to the Chief, National Guard Bureau (NGB- 
DAI), Pentagon, Room 2C362, Washington, 
D.C. 20310-2500. 

5. Miscellaneous. If there is uncertainty as 
to which DoD Component may have the DoD 
record sought, the requester may address a 
Freedom of Information request to the Office 
of the Assistant Secretary of Defense (Public 
Affairs), ATTN: Directorate for Freedom of 
Information and Security Review, Room 
2C757, The Pentagon, Washington, DC 20301- 
1400. 


Appendix C to Part 286—Litigation Status 
Sheet 


1. Case Number ! 


1 Number used by Component for reference 
purposes 
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2. Requester 
3. Document Title or Description 
4. Litigation 
a. Date Complaint Filed 
b. Court 
c. Case File Number 
5. Defendants (agency and individual) 
6. Remarks: (brief explanation of what the 
case is about) 
7. Court Action 
a. Court's Finding 
b. Disciplinary Action (as appropriate) 
8. Appeal (as appropriate) 
a. Date Complaint Filed 
b. Court 
c. Case File Number 
d. Court's Finding 
e. Disciplinary Action (as appropriate) 


Appendix D to Part 286—Other Reason 
Categories 


1. Transferred Requests 


This category applies when responsibility 
for making a determination or a decision on 
categories 2, 3, or 4 below is shifted from one 
Component to another, or to another Federal 
Agency. 


2. Lack of Records 


This category covers those situations 
wherein the requester is advised the DoD 
Component has no record or has no statutory 
obligation to create a record. 


3. Failure of Requester to Reasonably 
Describe Record 


This category is specifically based on 
Section 552(a)(3)(a) of the FOIA. 


4. Other Failures by Requesters to Comply 
with Published Rules or Directives 


This category is based on section 
552(a)}(3)(b) of the FOIA and includes 
instances of failure to follow published rules 
concerning time, place, fees, and procedures. 


5. Request Withdrawn by Requester 


This category covers those situations 
wherein the requester asks an agency to 
disregard the request (or appeal) or pursues 
the request outside FOIA channels. 


6. Not an Agency Record 


This category.covers situations where the 
information requested is not an agency 
record within the meaning of the FOIA and 
this part. 


BILLING CODE 3810-01-M 
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Appendix E to Part 286—Record of Freedom of Information (FO!) Processing Cost (DD Form 2086) 


RECORD OF FREEDOM OF INFORMATION (FOI) PROCESSING COST 


Please read instructions‘on reverse before completing form. 


1. REQUEST NUMBER 2. TYPE OF REQUEST (X one) 


a. INITIAL b. APPEAL 


4. CLERICAL HOURS (E-9/GS-8 and below) 


a. SEARCH 

b. REVIEW / EXCISING 

c. CORRESPONDENCE AND FORMS PREPARATION 
d. OTHER ACTIVITY 


5. PROFESSIONAL HOURS (0-1 - 0-6/GS-9 - GS/GM-15) Toe 
a. SEARCH 

b. REVIEW /EXCISING 

c. COORDINATION / APPROVAL / DENIAL 


d. OTHER ACTIVITY 


6. EXECUTIVE HOURS (0-7/GS/GM-16/ES1 and above) ae 
@_ SEARCH 
b. REVIEW /EXCISING 


c. COORDINATION / APPROVAL / DENIAL 


7. COMPUTER SEARCH em 

a. MACHINE HOURS 

b. PROGRAMMER/ OPERATOR TIME 
(1) Clerical 


(2) Professional 


8. OFFICE COPY REPRODUCTION — 


a. PAGES REPRODUCED 


NUMBER 


9. MICROFICHE REPRODUCTION a) 


a. MICROFICHE REPRODUCED 


TOTAL PAGES 


10. PRINTED RECORDS ” 


b PUBLICATIONS 
c. REPORTS 


ACTUAL COST cost 


11. COMPUTER COPY (2) (3) 


a. TAPE 
b_ PRINTOUT 


NUMBER ACTUAL COST 


12. AUDIOVISUAL MATERIALS oa @ 


a. MATERIALS REPRODUCED 


-— 
w 


For FOI Office Use Only 


SEARCH FEES PAID f. TOTAL COLLECTABLE COSTS 
REVIEW FEES PAID g. TOTAL PROCESSING COSTS 


COPY FEES PAID h. TOTAL CHARGED 


TOTAL PAID 1. FEES WAIVED/ REDUCED (Xone) 


DATE PAID (YYMMDD) * Chargeable to all requesters after application of all waiver 


** Chargeable only to commercial requesters. 
DD Form 2086, JUN 89 Previous editions are obsolete. 10151158 
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ee 6 666((( ($)_wgG( CO DO ————— 


INSTRUCTIONS FOR COMPLETING DD FORM 2086 
This form is used to record costs associated with the processing of a Freedom of information request. 


1. REQUEST NUMBER - First two digits will express Calendar 
Year followed by dash (-) and Component’s request number, 
ie., 87-001. 


2. TYPE OF REQUEST - Mark the appropriate block to indicate 
initial request or appeal of a denial. 


3. DATE COMPLETED - Enter year, month and day, i.e., 
870621. 


4. CLERICAL HOURS - for each applicable activity category, 
enter time expended to the nearest 15 minutes in the total 
hours column. The activity categories are: 


Search-Time spent in locating from the files the requested 
information. 


Review / Excising - Time spent reviewing the document 
content and determining if the entire document must retain its 
classification or segments could be excised thereby permitting 
the remainder of the document to be declassified. in reviews 
for other than classification, FO! exemptions 2 through 9 should 
be considered. 


Correspondence and Forms Preparation - Time spent in 
preparing the necessary correspondence and forms to answer 
the request. 


Other Activity - Time spent in activity other than above, 
such as, duplicating documents, hand carrying documents to 
other locations, restoring files, etc. 


- Multiply the time in the total hours column of each 
category by the hourly rate and enter the cost figures for each 
category. 


5. PROFESSIONAL HOURS - For each applicable activity 
category, enter time expended to the nearest 15 minutes in the 
total hours column. The activity categories are: 


Search / Review / Excising, and Other Activity - See 
explanation above. 


Coordination / Approval / Denial - Time spent coordinating 
the staff action with interested offices or agencies and 
obtaining the approval for the release or denial of the 
requested information. 


- Multiply the time in the total hours column of each 
category by the houriy rate and enter the cost figures for each 
category. 


6. EXECUTIVE HOURS -For each applicable activity category, 
enter the time expended to the nearest 15 minutes in the total 
hours column. The activity categories are: 


Search / Review / Excising-See explanation above. 
Coordination / Approval /Deniai-See explanation above. 


- Multiply the time in the total hours column in each 
category by the hourly rate and enter the cost figures for each 
category. 


7. COMPUTER SEARCH -Enter exact computer processing value 
in the total hours column. The salary scale (equating to items 4 
and/or 5) for the programmer / operator executing the search 
will be recorded as part of the computer search cost, and 
entered in the appropriate block. 


- Multiply the total hours by the hourly rates and enter the 
cost figures. Computer search will be based on direct cost of 
the Central Processing Unit, input/output devices, and memory 
capacity of the actual computer configuration used. 


DD Form 2086 Reverse, JUN 89 


8. OFFICE COPY REPRODUCTION - Enter the number of pages 
reproduced. 


-Multiply by the rate per copy and enter cost figures. 


9. MICROFICHE REPRODUCTION - Enter the number of 
microfiche copies reproduced. : 


-Multiply by the rate per copy and enter cost figures. 


10. PRINTED RECORDS - Enter total pages in each category. The 
categories are: 


Forms (include any type of printed forms} 


Publications (include any type of bound document, such as 
directives, regulations, studies, etc.) 


Reports (include any type of memorandum, staff action 
Paper, etc.) 


- Multiply the total number of pages in each category by 
the rate per page and enter cost figures. 


11. COMPUTER COPY - Enter the total number of tapes and/or 
printouts. 


- Multiply by the actual cost per tape or printout and enter cost 
figures. 


12. AUDIOVISUAL MATERIALS - Duplication cost is the actual cost 
of reproducing the material, including the wage of the person 
doing the work. 


13. FOR FO! OFFICE USE ONLY - 


Search Fees Paid - Enter total search fees paid by the 
requester. 


Review Fees Paid - Enter total review fees paid by the 
requester. 


Copy Fees Paid-Enter the total of copy fees paid by the 
requester. 


Total Paid - Add search fees paid and copy fees paid. Enter 
total in the total paid block. 


Date Paid-Enter year, month and day, i.e., 871024, the fee 
payment was received 


Total Collectable Costs - Add the blocks in the cost column 
marked with an asterisk and enter total in the total collectable 
cost block. Apply the appropriate waiver for the category of 
requester prior to inserting the final figure. Further discussion of 
chargeable fees is contained in Chapter VI of DoD Regulation 
$400.7-R. 


Total Processing Costs - Add ail blocks in the cost column 
and enter total in the total processing cost block. The total 
Processing cost in most cases will exceed the total collectable 
cost. 


Total Charged - Enter the total amount that the requester 
was charged, taking into account the fee waiver threshold and 
fee waiver policy. 


Fees Waived / Reduced - Indicate if the cost of processing 
the request was waived or reduced by placing an “X” in the 
“Yes” block or an “X” in the “No” block. 
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Appendix F to Part 286—Kecord of Freedom of Information (FOI) Processing Cost for Technical Data (DD Form 2086-1) 


RECORD OF FREEDOM OF INFORMATION (FO/) PROCESSING COST FOR TECHNICAL DATA 


Please read instructions on reverse before completing form. 


1. REQUEST NUMBER 2. TYPE OF REQUEST (X one) 3. DATE COMPLETED (YYMMDD) 
| fa. INITIAL | sb. APPEAL 


4. CLERICAL HOURS (€-9/GS-8 and below) ee ig 


a SEARCH 

b. REVIEW /EXCISING 

c CORRESPONDENCE AND FORMS PREPARATION 
d OTHER ACTIVITY ~ 

e MINIMUM CHARGE 


5. PROFESSIONAL HOURS (0-1 - 0-6/GS-9 - GS/GM-15) a “a ee 


a SEARCH 

b. REVIEW /EXCISING 

c. COORDINATION / APPROVAL / DENIAL 
d. OTHER ACTIVITY 

e. MINIMUM CHARGE 


| __ v2 HOURLY RATE| | 


TOTAL HOURS 
”) 


a, SEARCH ed 
b. REVIEW /EXCISING ‘Reese! 


c. COORDINATION / APPROVAL / DENIAL 


d. MINIMUM CHARGE ee ee 


7. COMPUTER SEARCH 


a MACHINE HOURS 

b. PROGRAMMER /OPERATOR TIME 
- Clerical 
- Professional 


6. EXECUTIVE HOURS (0-7/GS/GM-16/ES 1 and above) 


NUMBER 


8. REPRODUCTION 0) 


a AERIAL PHOTOGRAPHS, SPECIFICATIONS, PERMITS, CHARTS, 
BLUEPRINTS, AND OTHER TECHNICAL DOCUMENTS 


b. ENGINEERING DATA (Microfilm) 
Aperture cards F 
-- Silver duplicate negative, per card 
When keypunched and verified, per card 
Diazo duplicate negative, per card 
-- When keypunched and verified, per card 
- 35 mm roll film, per frame 
- 16mm roll film, per frame 
- Paper prints (engineering drawings), each 
- Paper reprints of microfilm indices, each 
c. AUDIOVISUAL MATERIALS (insert actual cost in block (2)) 


d. OTHER TECHNICAL DATA RECORDS 
Charges for any additional services not specifically provided above shall be made by components at the following rates: 


- Minimum charge for office copy (up to six images) 

- Each additional image 

- Each typewritten page 

- Certification and validation with seal, each 

- Hand-drawn plots and sketches, each hour or fraction thereof 


+ 


to all requesters. 
For FOI Office Use Only 


@ SEARCH FEES PAID TOTAL PAID . TOTAL PROCESSING 


COSTS 
b REVIEW FEES PAID DATE PAID (YYMMDD) TOTAL CHARGED 


FEES WAIVED/ 


TOTAL COLLECTABLE ; 
REDUCED (X one) 


c COPY FEES PAID costs 
DD Form 2086-1, JUN 89 
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INSTRUCTIONS FOR COMPLETING DD FORM 2086-1 
This form is used £0 record cests associated with the processing of a freedom of information request for technical data. 


1. REQUEST NUMBER -First two digits will express Celender 
Year followed by dash {-) and Component’s request number, 
i.e, 87-004. 


2. TYPE. OF REQUEST - Mark the appropriate block to 
indicate initial request cr appeal of ea denial. 


3. DATE COMPLETED - Enter year, month and day, ie., 
870621. 


4 CLERICAL HOURS -For each applicable activity category, 
enter time expended to the nearest 15 minstes in the total 
hours column. The activity categories are: 


Search - Time spent. in locating from the files the 
requested information. 


Review / Excising - Time spent reviewing the document 
content and determining .if the entire document must retain 
its classification or segments could be excised thereby 
permitting the remainder of the document to be declassified. 
in reviews for other than classification, FOI exemptions 2 
through 9 should be considered. 


Correspondence and forms Preparation - Time spent in 
preparing the necessary correspondence and forms to answer 
the sequest. 


Other Activity - Time spent in activity other than above, 
sudh as, duplicating documents, hand carrying documents to 
other locations, restoring files, etc. 


— Multiply the time in the total hours column of each 
category by the hourly rate and enter the cost figures for 
each category Both search and review costs are chargeable to 
therequester. 


5S. PROFESSIONAL HOURS - for each applicable activity 
category, enter time expended to the nearest 15 minutes in 
the total hours column. The activity categories are: 


Search / Review / Excising, and Other Activity - See 
explanation above. 


Coordination / Approval / Denial - Time spent coordinating 
the staff action with interested offices or agencies and 
obtaining the approval for the release or denial of the 
requested information. 


- Multiply the time in the total hours column of each 
category by the hourly rate and enter the cost figures for 
each category. Both search and review costs are chargeable to 
the requester. 


DD Form 2086-1 Reverse, JUN 89 


%. EXECUTIVE HOURS—for each applicable activity category, 
enter the time expended to the nearest 15 minutes in the total 
hours column. The activity categories are: 


Search / Review /Excising - See explanation above. 
Coordination/ Approval/ Denial - See explanation above. 


- Multiply the time in the total hours column in each 
category by the hourly rate and enter the cost figures for each 
category. Review costs are chargeable to the requester. 


7. COMPUTER SEARCH—Enter exact computer processing valve 
in the total hours column. The salary scale {equating to items 4 
and/or 5) for the programmer / operator executing the search will 
be recorded as part of the computer search cost, and entered in 
the appropriate block. 


- Multiply the total hours by the computer hourly rates and 
enter the cost figures. Computer search will be based on direct 
cost only of the Central Processing Unit, input / output devices, 
and memory capacity of the actual computer configuration used. 
This amount is fully chargeable to the requester. 


8. REPRODUCTION - Enter the number of peges or items 
reproduced. 


-Multiply by the rate per copy and enter cost figures. The 
entire cost is chargeable to the requester. Reproduction cost for 
audiovisual material is the actual cost of reproducing the material, 
including the -wage of the person doing the work. 


8. FOR FOI OFFICE USE ONLY - 


Search Fees Paid - Enter total! search fees paid by the 
requester. 

Review Fees Paid - Enter total review fees paid by the 
requester. 


Copy Fees Paid - Enter the total of copy fees paid by the 
requester. 


Total Paid -Add search fees paid and copy fees paid. Enter 
total in the total paid block. 


Date Paid -Enter year, month and day, ie, 871024, the fee 
payment was received. 


Fetal Collectable Costs— Add the blocks in the cost column 
marked with an asterisk and enter total im the total collectable 
cost block. Only search, reproduction and printed records are 
chargeable to the requester. further discussion of collectable costs 
is contained in Chapter VI, Section 3, DoD Regulation 5400.7-R. 


Total Processing Costs - Add all blocks in the cost column 
and enter total in the total processing cost block. The total 
processing cost in most cases will exceed the total collectable 
cost. 


Totai Charged - Enter the total amount that the requester 
was charged, taking into account the fee waiver threshold and 
fee waiver policy: 

Fees Waived/Reduced - indicate if the cost of processing the 
Tequest was waived or reduced by placing an “X” in the “Yes” 
block or an “X” én the “No” block. 
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Appendix G to Part 286—Annual Report Freedom of Information (DD Form 2564) 


ANNUAL REPORT REPORT CONTROL SYMBOL 
FREEDOM OF INFORMATION ACT 


1. INITIAL DETERMINATIONS 


a. TOTAL REQUESTS |b. GRANTED IN FULL d. DENIED INFULL |e. “OTHER REASONS” | f. TOTAL-ACTIONS 


2a. EXEMPTIONS INVOKED ON INITIAL DETERMINATIONS 


2b. (bX3) STATUTES INVOKED ON INITIAL DETERMINATIONS (Continue on separate sheet if necessary) 
(1) (b)(3) STATUTES CLAIMED (2) NUMBER OF INSTANCES 


TOTAL 


2c. “OTHER REASONS” CITED ON INITIAL DETERMINATIONS 


4. APPEAL DETERMINATIONS 


a. TOTAL REQUESTS |b. GRANTED IN FULL | c. DENIED IN PART d. DENIED IN FULL e. “OTHER REASONS” | f. TOTAL ACTIONS 


5a. EXEMPTIONS INVOKED ON APPEAL DETERMINATIONS. 


(1) (b\(3) STATUTES CLAIMED 


Sc. “OTHER REASONS” CITED ON APPEAL DETERMINATIONS 


6. APPEAL DENIAL AUTHORITIES BY PARTICIPATION (Continue on separate sheet if necessary) 
a 


. NAME (Last, First, Middle initial) | b. RANK (If Military)| c. TITLE AND ORGANIZATION d. NUMBER OF INSTANCES 


DD Form 2564, AUG 90 
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7. COURT OPINIONS AND ACTIONS TAKEN (Continue on separate sheet if necessary) 


8. FREEDOM GF INFORMATION ACT IMPLEMENTATION RULES OR REGULATIONS (Continue on separate sheet if necessary) 


9. FEES COLLECTED FROM THE PUBLIC 


TOTAL AMOUNT COLLECTED FROM PUBLIC 


10a. AVAILABILITY OF RECORDS (Continue on separate sheet if necessary) 


10b. RO} PROGRAM COSTS 
|. PERSONNEL COSTS 
A. ESTIMATED MANYEARS 
B. MANYEAR COSTS 
: C. ESTIMATED MANHOUR COSTS 8Y CATEGORY 
(1) Search Time 
{2} Review and Excising 
(3) Coordination and Approval 
¢4) Correspondence /form Preparation 
{5) Other Activities ~ 
6) Total ((1) through (5) 
D. OVERHEAD ((B +C) x 25%) 
E. FOTAL (8 oud 
ll. OTHER CASE - RELATED COSTS 
A. COMPUTER SEARCH TIME 
B. OFFICE COPY REPRODUCTION 
C. MICROFICHE REPRODUCTION 
D. PRINTED RECORDS 
E. COMPUTER COPY 
F AUDIOVISUAL MATERIALS 


2 


H. SUBTOTAL (A through G) 


J. TOTAL {H +4) 


iit. COST OF ROUTINE REQUESTS PROCESSED 


IV TOTAL COSTS (tthrough a) 


10c. FORMAL TIME LIMIT EXTENSIONS 
(1) LOCATION 


(3) CONSULTATION (4) COURT (S) TOTAL 


DD Form 2564 Reverse, AUG 90 


BILLING CODE 3810-01-C 
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a. 


Appendix H to Part 286—DoD Freedom of 

Information Act Program Components 

Office of the Secretary of Defense/Chairman, 
Joint Chiefs of Staff and Joint Staff/Unified 
Commands, Defense Agencies, and the 
DoD Field Activities 

Department of the Army 

Department of the Navy 

Department of the Air Force 

Defense Communications Agency 

Defense Contract Audit Agency 

Defense Intelligence Agency 

Defense Investigative Service 

Defense Logistics Agency 

Defense Mapping Agency 

Defense Nuclear Agency 

National Security Agency 

Office of the Inspector General, Department 
of Defense 
Dated: November 29, 1990. 

L.M. Bynum, 

Alternate OSD Federal Register Liaison 

Officer, Department of Defense. 

[FR Doc. 90-28385 Filed 12-24-90; 8:45 am| 


BILLNG CODE 3810-01-M 








Reader Aids 


INFORMATION AND ASSISTANCE 
Federal Register 


Index, finding aids & general information 
Public inspection desk 

Corrections to published documents 
Document drafting information 

Machine readable documents 


Code of Federal Regulations 


Index, finding aids & general information 
Printing schedules 


Laws 


Public Laws Update Service (numbers, dates, etc.) 
Additional information 


Presidential Documents 
Executive orders and proclamations 


Public Papers of the Presidents 
Weekly Compilation of Presidential Documents 


The United States Government Manual 
General information 


Other Services 


Data base and machine readable specifications 
Guide to Record Retention Requirements 

Legal staff 

Library 

Privacy Act Compilation 

Public Laws Update Service (PLUS) 

TDD for the hearing impaired 


FEDERAL REGISTER PAGES AND DATES, DECEMBER 


49871-49978 
49979-50152 
50153-50314 


52037-52166. 
52167-52264 


52981-53134.........-...c-ceseeeererer 26 


523-S227 
523-5215 
523-5237 
523-5237 
523-3447 


523-5227 
523-3419 


523-6641 
523-5230 


523-5230 
523-5230 
523-5230 


523-5230 


523-3408 
523-3187 
523-4534 
523-5240 
523-3187 
§23-6641 
523-5229 


Federal Register 
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CFR PARTS AFFECTED DURING DECEMBER 


At.the end of each month, the Office of the Federal 

publishes separately a List of CFR Sections Affected {LSA). which 
lists parts and sections affected by documents published since 
the revision date of each title. 


1919 1/2 (Partially 
tevoked by 


DY 12736)... 51385 


Administrative Orders: 
Presidential D a 


51397 
No. 90-42 of 
September 30, 
a 
No. 91-9 of 
December 4, 1990........51267 


eo ee 


Proposed Rules: 
Dsl scccciccesssiosticineniacs SOGOU 





50166-50168, 50448, 
50546, 50819-50825, 
51276, 51401-51406, 
51895, 52038, 52269, 

52987 


50799, 51896 
50799, 50178, 51670, 
53101 


50189, 50191, 50563- 
50567, 50838, 51426- 
51428, 51916-51923, 
52051, 52052, 52176- 

52181, 53001 
50188, 50656, 51430, 
51431, 51924, 51925, 

53002-53004 


40373, 50315 


+. 40373, 50315 


40373, 51277 


50552, 50827, 51282, 
51688 


Proposed Rules: 
50174, 50568, 50706, 
50721, 51124, 51734, 
51927, 52850, 53005 


51301, 51303 
51301, 51303 


51290, 51699, 52272, 
52273, 52843 





49999, 50556 


50322, 52273, 52274 
52136 
50323, 51799 


..- 49892, 51101 
... 51010, 51378 


50448, 51416, 51707 


50327 


50035, 51735 
49914, 52277 


Proposed Rules: 


42 CFR 


4484 (Partially 
revoked by 


6397 (Amended by 
P.L.O. 6822) 


51417, 51418 
.+ 51419, 51449 


49898, 50004, 50005, 
50690, 51104-51106, 
51296, 51297, 51906, 
51907, 52048, 52049 
52173, 52174, 52845 


49921-49924, 50048, 
50335, 51132-51135, 


51305, 51930, 52185- — 


52187, 52850-52852 


50005, 51931, 51936, 
52191, 52852, 53014 


LIST OF PUBLIC LAWS 


Note: The list of Public Laws 
for the second session of the 
101st Congress has been 
completed and will resume 
when bills are enacted into 
law during the first session of 
the 102d Congress, which 
convenes on January 3, 1991. 


A cumulative list of Public 
Laws for the second session 
was published in Part I! of the 
Federal Register on 
December 10, 1990. 


BEST COPY AVAILABLE 





~ Guide to 
Record 
Retention 
Requirements 


in the Code of 
Federal Regulations (CFR) 


GUIDE: Revised January 1, 1989 
SUPPLEMENT: Revised January 1, 1990 


The GUIDE and the SUPPLEMENT should 
be used together. This useful reference tool, 
compiled from agency regulations, is designed to 
assist anyone with Federal recordkeeping 
obligations. 

The various abstracts in the GUIDE tell the 
user (1) what records must be kept, (2) who must 
keep them, and (3) how long they must be kept. 

The GUIDE is formatted and numbered to 
parallel the CODE OF FEDERAL REGULATIONS 
(CFR) for uniformity of citation and easy 
reference to the source document. 

Compiled by the Office of the Federal 
Register, National Archives and Records 
Administration. 


Order from Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402-9325. 


Superintendent of Documents Publication Order Form 


Order Processing Code: *6788 Charge your order. eo xa 
It's easy! 
To fax your orders and inquiries. 202-275-0019 


2 YES & please send me the following indicated publication: 


copies of the 1989 GUIDE TO RECORD RETENTION REQUIREMENTS IN THE CFR 
S/N 069-000-—00020-—7 at $12.00 each. 
____copies of the 1990 SUPPLEMENT TO THE GUIDE, S/N 069-000-00025-8 at $1.50 each. 
1. The total cost of my order is $ (International customers please add 25%). All prices include regular 
domestic postage and handling and are good through 8/90. After this date, please call Order and Information 
Desk at 202-783-3238 to verify prices. 
Please Type or Print 


cecal ear aceite cinrog pceiciovergicnloitmat esp 3. Please choose method of payment: 
(Company or personal name) 
L] Check payable to the Superintendent of Documents 
(Additional address/attention line} CJ GPO Deposit Account toto oe 
LJ VISA or MasterCard Account 


re Pv Tea te thy itt 


(City, State, ZIP Code) Thank-you for your order! 
(Credit card expiration date) 
(Daytime — including area code) 
(Signature) 
:@. Mail, To: Superintendent of Documents, Government Printing Office, Washington, DC 20402-9325 


ae 





Microfiche Editions Available... 


Federal Register 


The Federal Register is published daily in 
24x microfiche format and mailed to 
subscribers the following day via first 
class mail. As part of a microfiche 
Federal Register subscription, the LSA 
(List of CFR Sections Affected) and the 
Cumulative Federal Register Index are 
mailed monthly. 


Code of Federal Regulations 


The Code of Federal Regulations, 
comprising approximately 196 volumes 
and revised at least once a year on a 
quarterly basis, is published in 24x 
microfiche format and the current 
year’s volumes are mailed to 
subscribers as issued. 


Reunae el Subjects 


Microfiche Subscription Prices: 
Federal Register: 


One year: $195 
Six months: $97.50 


Code of Federal Regulations: 
Current year (as issued): $188 


Superintendent of Documents Subscriptions Order Form 


Charge your order. > = 
peg It’s easy! 


. 6462 Charge orders may be to the GPO order 


telephoned 
desk at (202) 783-3238 from 8:00 a.m. to 4:00 p.m. 
eastern time, Monday-Friday (except holidays) 
bE.) YES 9 please send me the following indicated subscriptions: 
24x MICROFICHE FORMAT: 


Federal Register: ____ One year: $195 Six months: $97.50 


—_— Code of Federal Regulations: —____ Current year: $188 


1, The total cost of my order is $_____ .. Alll prices include regular domestic postage and handling and are subject to change. 
International customers please add 25%. 


Please Type or Print 


3. Please choose method of payment: 
CL) Check payable to the Superintendent of Documents 
[_] GPo Deposit Account [[ JIT TTTI- 
C] VISA or MasterCard Account 


——— Ct 


2. 
(Company or personal name) 


(Additional address/attention line) 


(City, State, ZIP Code) _——_____________._ Thank you for your order! 
(Credit card expiration date) 


Te ie 
(Daytime phone including area code) (Signature) 
4. Mail To: Superintendent of Documents, Government Printing Office, Washington, D.C. 20402-9371 (Rev. 2/90) 





New edition .... Order now ! 


For those of you who must keep informed 
about Presidential Proclamations and 
Executive Orders, there is a convenient 
reference source that will make researching 
these documents much easier. 

Arranged by subject matter, this edition of 
the Codification contains proclamations and 
Executive orders that were issued or 
amended during the period April 13, 1945, 
through January 20, 1989, and which have a 
continuing effect on the public. For those 
documents that have been affected by other 
proclamations or Executive orders, the 
codified text presents the amended version. 
Therefore, a reader can use the Codification 
to determine the latest text of a document 
without having to “reconstruct” it through 
extensive research. 

Special features include a comprehensive 
index and a table listing each proclamation 
and Executive order issued during the 
1945-1989 period—along with any 
amendments—an indication of its current 
status, and, where applicable, its location in 
this volume. 


Published by the Office of the Federal Register, 
National Archives and Records Administration 


Order from Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402-9325 


eniienening: Superintendent of Documents Publications Order Form 


*6661 Charge your order. 
it’s easy! 
CJ YES, please send me the following indicated publication: To fax your orders and inquiries—(2602) 275-0019 


copies of the CODIFICATION OF PRESIDENTIAL PROCLAMATIONS AND EXECUTIVE ORDERS, 
S/N 069-000-00018-5 at $32.00 each. 


The total cost of my order is $______. (International customers please add 25%.) Prices include regular domestic postage and 
handling and are good through 1/90. After this date. please call Order and Information Desk at 202-783-3238 to verify prices. 


Please Choose Method of Payment: 


(Company or personal name) (Please type or print) C] Check payable to the Superintendent of Documents 
[_] Gpo Deposit Account [CITT TIT I-L 


C] VISA or MasterCard Account 


ee [ah detiled dnkche tdci ddd tadidus 


Thank you for your order! 


(Additional address/attention line) 


(City. State. ZIP Code) (Credit card expiration date) 


( ) 
(Daytime phone including area code) (Signature) 


Mail To: Superintendent of. Documents. Government Printing Office. Washington, DC 20402-9325 











